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Lasse Iehtonen ‘ L. M.

THE BITATERAL ATR TRANSPORT AGREEMENTS OF FINIAND
“A BStudy in Putlic Imtervational Air law

. The substance of this theris represents a comprehensive
examination of bilateral air tramsport agreements concluded
by Finland.

Fecllowing a survey of the relevant international and
national air law regulations, the specific Fiunish circum-
stanszes which largely determine the content of the bilateral
agreements are canvasszed &t soime length.

The main portion c¢f the Lhesis consists of a detsiled
analysis of tbe individual sir transport agreements entered
into by Finland., Cextain key provisions of these agreements,
such as those relating to freguency and capacity, have been
subjected to closer scrubtiny, while the others are examined
in more general terms,

The current policies of Fipland in the implementation
of its bilaterals end probable future trends in internationsl
alr transport policies of the country are next discussed in
detail,

In conclusion, a balance-sheet of the Finnish bilaterals
is drawn up and an attempt is made to evaluate the findings
in light of Finland's needs in international air transport.
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LES ACCCRDS BITATERAUX DE T4 TINIANDE EN
MATIERE DE TRANSPORTS AFRIERS

Etude dans le domaine du droit internationsl
publique aerien

la matiere de celte thése represénte un examen
comprehensif des accords bilatéraux conclus par la Finlende
dans le domaine des transperts sériens,

Aprés une revue des réglements de droit aérien inter-
national el national pertinents sont présentées dans une
borne mesure les circonstances spécifiquement finlandaises
determinant en grande partie le contenu des accords bi-
latdraux.

La partic principale de cette theése consiste en une
analyse detaillée des divers accords sur les transports
aériens auxquels la Finlande a souscrit. Certaines clauses
clés de ces accords, telles celles relatives & la fréquence
et a la capacité, font 1'object d'une étude minutieuse, alors
que les autres sont examinées sur un plan plus général.

La politique actuelle de la Finlande appliquée & la
mise en oeuvre de ses accords bilatéraux ainsi que les
tendances fubtures probables de la politique finlandeise en
matiére de transports aériens internstionaux sont ensuite
discutées en détail,

En conclusion, un bilan des accords bilatéraux finlandaises
est établi et il eat fait une tentative d'evaluer les con-
clusions & la lumiere des besoins ée la Finlande dans le
domaine des transports esériens.
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001
INTRODUGCTION

The history of the ¥imnish civil aviation can be
traced back as far as to 1784, when the first unmanned hot-air
balloon was succesefully launchzd ir this country ﬂ>, although
it is true that the Balloon ¥ra proper involving some thirty
years of numercus mannea vallooun flighls, both domestic and
internatiorsal, begar not until 1886 2). The first successful
flights with heaviar-than-the-air contrivances in Finnish air
space were performed in 1911 3).

Given this bistoriccl background, it is not surprising
that also the Firnieh civil air transport industry came into

being at a relatively early ctage in 1923 4).

From the very
beginning, the Finnish zsirline company came to operate inter-
ngtional air services. The initial routes were drawn in 1924
to connect Finland with her useighboring countries Sweden and
Estonia., Since thcn, the nstwerk of the Finnish international
. air services has been extended, step by step, so as to include
at present almost all of the Buropesn states, and the United
States of America,

Despite this development, the specific circumstances
of the Finnish international c¢ivil air transport may be more

or less unknown to the rest of the world. Apart from the

relatively small size of the resources and enterprises of the

1) This remarksble event took place on August 29, 1784, at the
market-place of Oulu, a small town in Northern Finland, to
celebrate the return of the Swedish King Gustaf the III from
a voyage to Italy. The launch was carried out by the town
pharmacist, Mr, Johan Eriksscn Julin, in the presence of
the District Governor, the Mayor, end a large number of other
persons of renk, and ordinary townspeople,

- Janarmo, Varhaisilmailumme 475%-1919, 1963, pp. 13~14.

2) Ivid,., p. 25, ,
3) Ibid., p. 53. - Both gliders end powered flight were in-

volved., |
4) The Firnair Story, 1973, p. 14,
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Finnish civil avietion, this feature way ve refer.~ed partly ‘o
the scarcity of iitterature on the subject, Espscially the

legal writings releting to Finnish civil sviation are extremely
few in number ccnsieting of one single published thesis for the
Doctor of laws degree 5) and some essays of a more general nature
ir wvaricus Finnish legal pericdicals. It would appear, therefore,
that every attempt to bring wore light onto the legal problems

ot the Pinnish civil aviation could serve a useful purpose,

In order to provide a.better insight into the specific
questions connected with bilateral agreements, in Chepter I the
legel framework of intermnational air transport in Finland is
first examined., Commencing with a brief outline of the evolution
of the legal status of air space, the fundamental question for
any regulation of air traffic, the discussion in this Chapter
then moves on tc the multilateral rules relevant to the Finnish
international air trausport, znd to the origin of the bilateral
air agreements system as well. Given the close Nordic collaborat-
ion in the field of Air Ilew, due regard is paid also to Finland's
contribution to the development process from both national and
Nordic point of view. For the sske of completeness, all the
thus far published bilateral air agreements concluded to date
by Finland are exanmined, regardless of whether they are still in
force or bave been superseded by new agreements, or otherwise
terminated, The inquiry on the legrl framework is consequently
extended to include the relevant rules both under the Convention
relating t¢ the Regulation of Aerial Navigation dated in Paris

on October 13, 1919 (The Paris Regime), and under the Convention

5) Tenho Autere: Oikeus Ilwatilan Kaxttoon Siviili-ilmailutar-
koituksessa Rathan sikana (Rights in Aviation -~ An inter—
national Survcv of the Legal Aspects of the Air Space in
Peacetime Civil Aviation, with Special Reference to Finnish
Law), 1965, -~ The eminent worlk of Professor Erik uastren,
Ilmasota I-II of 1938-39, deals with aserial warfare.

www.manaraa.com
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003
on International Civi' Aviabtion, donme ab Chisago on December 7,
1944 (The Present Rules of Intsrnational Iaw). The regulatory
agencies, the Internationsl Cowwission fer Air Navigation and
the Internaticnal Civil Aviation Orgsnizaiion, established re-
spectively under these conventions, are alsc shorily discussed.
In the course of this exsumination, the participation of Finland
in these organisations is focused upon,

Next, the relevant law of Finland is discussed in order
to place the national air regulations and edministrative imstitvt-
ions in an sppropriste perspective., Given the status of the
bilateral air transport asreements cs a pert of conventional
international law, the Finrich system of making and executing
treaties is thereafter dealt witk in some depth,

It would appesr more generally that legal matters
cannot be fully understocd nor properly interpreted withouwt due
regard being paid to the wnderlying politicul, social, and
economic factors from which the law emerges. Consequently, in
Chapter II the determinants for the Finnish scheduled inter-
national air transport policy consisting of geographical, pditical,
and economic factors are exemineci, . Among these, special
attention is paid to the relations between Finland, on the one
hand, and the Union of Soviet Socialist Republics, the Nordic
countries, and other Furopean Power Groups respectively, on the
other. In addition, the origin snd development of the Finnish
international civil air %trensport industry is outlined in some
length in Chapter III. In the some Chapter, the relations
between the Finnish flag carrier, the Finnair Oy, and {the Inter-
national Air Transport Associatiocn also are briefly discussed,
Inquiry on the policy factors and some other features are based
to some extent on an interview conducted by the present guthor

with Director General of the Finnish Nationsl Board of Aviation,
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Mr, K.d., Temmes 6>.

The bilateral sir tranaport agreements to which Finlana
is a party, meke the bulk of this thosis sud sre scrutinised in
detail, The early srrangements, entersd into before 1945, are
discussed separsztely in Chapter IV, Following an inguiry in
Chapter V on the general framework and feabtures of the tilaterals
concluded since 1945, certain key provisions of these agreements
are picked out for s more particular discussion in Chapter VI
under subtitles (a) Exchange of Routes; (b) Frequexncy end Cepacity
Clauses; (c) Regulation of Tariffs; (d) Settlement of Disputes;
and (e) Termination of Agreement respectively. In Chapter VII,
the remaining provigions are scrutinised in detail under tha
following headings: (a) Inaugurstion of Agreed Services;

(b) Operation of Agreed Services; and (c¢) Operation of the Treaty.

In order to demcnstrate the Finnish bilaterals in
action, special attention is given in Chapter VIII to the
1969/70 dispute between Denmark and Finland relating to the
frequency of flighisand capacity to be offered at Copenhagen
by Finnair Oy on their North-Atlantic air services between Hel-
sinki and New York. Future trends connecied with the introduction
in scheduled services of Jjumbo Jets and supersonic transport
aircraft, snd the possible jwpact of such equipment on the
Finpish international air transport position are discussed in
Chapter IX.

Finally, in Chapter X (Conclusions) a balance sheet
of the Finnish bilaterals is drawn up and an attempt made to
evaluvate the findings in order to disclose how the legal
foundation has stood the test of the times, Some fubure con-
siderations then close the present thesig,

Four Appendices and a list of bocks, articles and

6) The informgtion thus obtained is indicated in the text
by the notice "Temmes' interview",
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other materials used for the prepuaration of this paper are to be

found at the end of the work.

ADDENDUH

Toe closirg date for the preparation of the present
thesis was February 29, 1976, whereafter the final typescript
was made. Consequently, it has not been possible to take
account of the subsequent developments and changes in the state
of affaira as presented in the text. For the convenience of the
reader, however, a short reference is made in the following to
the changes occured since the closing day and up to August 10,
1977, in the status of the Finnish bilateral air transport
agreements: |

The previously concluded &agreements with the PEOPLE'S
REPUBLIC OF CHINA ) and with GREECE 2) have come into force
as of March 15, 1976, and March 11, 1977, respectively.

New agreements have been negotiated in 1976 with
BELGIUM 3) and THATIAND %), and in 1977 with CANADA 2). These
fresh agreements have thus far not been implemented nor
published in Finland,

Negotiations for a new agreement with Denmark were
resumed after a long interruption, and those with Japan were

6)

continued in 1976 -/, These negotiations will be further

continued 7).

1) Published in the Finnish Statute Book, Treaty Series, as
No. 19/1976.

2) Ibvid., as No. 16/1977.
3) The Finnish National Board of Aviation, Yearbook 1976, p. 16.
4) Ibid,

5) According to M,A,{(Pol.Sc.), Mrs, Pirkko Eskuri of the Finnish
National Board of Aviation, this agreement was signed on
May 16, 1977. - Telephonic inquiry by the author on August 10,
1977.

6) The Finnish National Board of Aviation, Yearbook 1976, p. 16.

7) Ivid,

VVVVVV.ilialldl aa.CUlll
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CHAPTER I ~  THs LEGAL FRAMEWORK OF
INTERNATZONAL AXR TRANSPORT IN FINLAND

(s) Internationel Law,

(1) The Legal Status of Air Space,

The questicon of cardinal dmportance to intermational

3

civil air transport is that of the lcgal status of air space:
on its solution devends in the first place to what extent air
traffic wmay or may not unve unresiricted above and on the
Earth’s lands and waters of different legal capacity. As re-
gards the air spacec superincrubent the high seas and the un-
occupied areas, the frecdom of flight has never been challeng-
ed 1>. Though oriy implied in the multilateral air navigation
conventions the freedow to fly over the high seas has been
specifically stated iu thz Convention on the High Seas dated

in Geneva on April 29, 1958 2)

s comprising provisions generalw
ly declaratory of estatlished nrirciples of international

law 3). The absolute eguality of all nations in this respect
is further emphasised by vroviding that the said freedom, as
well as the other freedcms specified in the Convention 4),
shall be exercised by all states with reasonable regard to

the interests of other states in their exercise of the free-~

dom of the high seazs 5). Pinland is a party to this Convent-

1) See Cooper, Legal Froblems of Spacecraft in Airspace, as
reprinted from Festschrift Iir Ctto Riese, 1964, p. 465,
in Vlasic, ed., Cocper, Explorasbions in Aercspace law,
1968, p. 307 et 8€G.

2) Ttewm (4), para. 1, Article 2, of the Convention,

3) Preamble to the Convention.

4) These sre the freedoms of navigebtion and fishing and the
freedom to lay submarine cables and pipeliines (para, 2,
Article 2, of the Convention).

5) Ibid.
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ion by the deposit of her instrument of ratificaticn on
February 16, 1965, with the Secretary General of tne United
Nations 6).

With respect to the air spsce over the national
land territeries and territorisl waters, however, a quite
reverse solution, the princivle of couplebe and exclusive
scvereignty of the subjacent staltes has been adopted., ZEach
state has thus been accorded tvhe unilateral power to determine
whether or not foreign aircraft be admitted into or above
its territory, and if so on which conditions and to what ex-
tent. Consequently, internstional air transport has become
fettered by a dznse net of restrictive rules incorporated
in multilateral conventions, complementary bilateral agreements,
end netional legislations,

In 1917 when on December €& Finland declared independent
and became a sovereign stats, the above-mentioned principle
was already standing as a generally accepted customary rule

7,

of international law The development to that end
certainly had been lcng and varisble: it appears to have
commenced almost in step with the introduction in 178% of

manned flight 8). Apart from the early national and inter-

6) Suomen asetuskokoelman sopimussarja (The Finnish Statute
Book, Treaties Series) No. 7/1965, p. 30.

7) According to Cooper, this principle was thus accepted
already by the outbreak of the First World War, - Cooper,
State Sovereignty in Space: Develepments 1910 to 1914, as
reprinted from Beitrige zum internationalen Iuftrecht:
Festschrift flr Alex Meyer, 1954, in Vlasic, ed,, Cooper,
op.cit., p. 136,

Wagner, on the other hand, considers that it happened first
during the World YWar I, - YWagmer, International Air Trans-

portation as Affocted by State Sovereimmty, 1970, p. 38.

8) This flight was performed in France by a hot-air balloon
of the brothers MHontgolfier. The first provision of air
law, a police decree prohibiting balloon flights without
special permission, was premulgated in Pardis in 1784, only
a year after the flight. ~ Shawcross and Beaumont, On Air
Law, 1966 (3rd edition), Velume 1, p. % and notes 1 and 2.

www.manaraa.com
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national regulation of aerial navigation 9)in which the
principle of sovereignty was merely iwplied, and from the
various theories as to the legal status of air space formul-
ated since 1901 by numerous legal scholars qo), the decisive
activities leading rapidly to a general accevtance of the
principle in guestion did commence only in “1910. Amoné
these activities, the following three could be recalled
as the most important:

(1) The International Air Navigaiion Conferenc:

held in Paris in 1910, a diplomatic conference in which

eghteen European states took part. In the course of this

.

9) The first internaticral ajir asgreement ever wade was con-
cluded in 1898 between Cermany and Austria-Hungary relating
to the crossing of the nalicnal boundaries by military
balloons, - Riesch, Das erste Tuf fanrumbkommen dexr VWelt,
Archiv flir Iuftrecht, Volume 10, 1940, pp. 41-45.

10) These theories ranged frcem the vrinciple of complets
freedom of air navigation to the idea of full sovereignty.
Departing froum either of these two extremes, intermediary
theories allowed to the subjacent states more or less
restrictive powers in important state interests, such as
preservation., Among the lezsl scholars raul Tauchille
of France was the first to present vhe EheSlS'Of the
freedom of the air in hlu’e“o 2y "Le domzine aerien et
le reglme Jurﬂdlcue des aerostats” published in the
Revue genérale de droit international publique in 1901,
p. 414 et seqq.

For full discussion of the various theories, see, for
instance, Meyer, Freihelt der Tuft als Rechisproblem,
1944, p. 67 et sege, end p. V8 et seqq, and Wagner,
op. 01t., . 17 et seqq.
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conference, an almost complete draft convention velating

to internabtional aerial navigatiorn was prepared except

two articles intended tc cover «dmission of air navigation
into or above foreigr territory. Although the conference
adjourned without having succeelded to sign a convention,

many of the draft articles prelimuinary adopted theredy

show clear evidence of a general understanding of the
drafters on the princivle of state scvereipgnty in territorial

1)

air space In other respects, too, the draft convention
contained principles and rules wnich were to form the basis
for future development of international air law,.

(2) In the absence of international conventions
stetes had to resort {o unilatersl rogulation of air
navigation, Since 1910 national legislation relating, inter
alia, to establishment of prohibited zones,and prohibited
transport in aircrait were promulgated in Britain, France,
Germany, and some other European states without any object-
ions rised by foreign governments against these unilateral
rulings 12).

(3) During the course of the First World War the
principle of sovereigniy gained extended application., Apart

from the belligerent powers, the neutral European states, too,

closed their national air space for foreign aircraft snd en-

11) See draft Articles 2, 23, 24, 29, 30, 34 - 36, and 38. -
Conference internatig na’e de an1gau10n aerlenne Parig:
Procés-verbaux des séances eb annexes, 1910, p. 188 et
seqq.

See also Cooper, The International Air Navigation Con-
ference, Paris 1010 as reprinted from Journal of Air
Law and Comwerce 1?7 (1952€ in Vlasiec, ed., Cooper,
op.cit., p. 120 et seq. ‘

12) For details, see Cooper, cp.cit. supra note 7 at p. 7.
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fosced those regulations with particular determinction and
succes. Jn America, the United Stalies iwposed upon belligerent
aircraft similar regulatiions within her Jurisdiction at the
Canal Zone in Panama. With tie exception of minor objections,
the uniform practice of the neubral states was respected
by the belligerent pcewers 13).

Despite its custeomary application, however, the
principie of state sovereignty in territorisl air space had
not yet been eypressly affirmed by any international convent-
ion, and was thus still discussed from time to time in various

occasions, In the course of Nordic collaboration 44)9 the first

1%) Yor details, see Vias ic, ed., Cooper, op.cit., p. 135 et
seq, and Wagner, op.cit., p. 3%6.

14) From the very beginning of her independence Finland
established clese relationships with the other Nordice
countries Sweden, Norway, and Denmark to whom she was
bound since the past by s‘cronD historic, religious,
cultural, and ethnic reasons.

For centuries Finland had been united to Sweden but was
during the Napoleonic YWars conguered by Russia in 1808~
1809, ZEmperor Alexander I of Russia, however, conferred
in 1809 upon Finland the status of autonomy declaring

her to have been elevated to the rank of & nation among
nations, Although ker special position within the Russian
Fupire did depe d exclusively on that imperial declaration,
Finland must since then be considered Juridically as a
state, still 1ackinr cove“elgnty it is true. In this
p051t10n as an autonomous Grand Duchy of Russia, Finland
substantially preserved her legal systewm of Scandinavian
origin established under the Swedish rule, and had also

a legislature, the Assembl of the Four kstates, of her
own. DBut with respect to foreign affairs, Finland had

no own voice,

Despite conscious Russian attempts since the end of the
Nineteentn Century to break down and oppress the specific
position of TFinland, she nevertineless succeeded to pre-
serve her status tb ough tre 1xqe“ont national self-esteen
of, and a deuerminabu moral resistance by the Finns, Thus
the good century of Russ 1an mule did not to any note-
worthy degree alteﬂ Finland s inherited status as a

Nordic nation,

TFor details, see, for instance, Bloumstedt, A Historical
Background 0f the Finnish Legal System, an essay published
in Uotila, ed,, Ihg Tipnish Teg-l Svs(px, 1966, p. 10 et
seqq. - Se¢ also Castren, pueomnen_kansailnvdlinen oikeus,

19)/5 P. 49 et S5CAq.
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Nordic Air Navigatio.. Conference met in Stockholm, Sweden,
on April 2¢, 1918, 7This Conference, in which all the four
Nordic countries Sweden, Norway, Deamark, and Finland took
part, discussed, inter alia, the question of the legal
status of air space and adopted a resolution in favoﬁr of
state sovereignty ﬂS).

Finally, the principle of sovereignty in territorial
air space was affirmed wultilaterally by tne Convention
relating to the Regulation of Aerial Navigaticn dated October
13th 1919, also known as the Paris Convention or 'Cina’,

This Convention was drafted in connection with the Versailles

Peace Conference which wmwet in Faris in 1919 %)

, and was
signed by twenty-seven states wembers of *the Allied and
Associated Powers, DPara, 1, Article 1, of the Convention
red as follows:

"The High Contyacting Parties recognise that every
Power has complete and exclusive souvereignty over the air
space above its territory."

As evident from the words "every Power", the
principle was recognised by the contracting states as an
already established rule of customzry international law
binding on all states whether parties to the convention or
not. The territvory of a state was defined in para. 2,
Article 1, as including the naticnal territory, both that
of the mother country and of the colonies, and the territorial

waters adjacent thereto. The territories of protectorates

and of areas administered in the nsme of the League of

15) See Meyer, op.cit., pp. 4% =nd 72.

16) Finland did not belong in the Allied and Associated
Powers and did thus not participate in the said Confer-
ence,
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Nations were, for the purposes of +the Coavenition, assimilated
to the bterritory of the protecting or mandatory states (para.
2, Arviele 40), Thus orly the air space over the high seas
end unoccupied areas wherzs neo siate could erercise sovereign
rights was lefi unregulated. o upprer limit was set to the
exercition of soverciguty. The true intention of the Convent-
ion nevertheless apnesrs to have heen to regulate flight by

17)

aircraft within the atwmospheric space only

(ii) The Paris Regime,

The princivle of sovereignty affirmed in Article 1
of the Paris Convention czrried with it the right to every
state to regulate air navigetion in its national air space
as it saw fit, and to exclude the exercition of any rights
therein by other states except with the consent of the
territorisl state. In the interest of international aerial
intercourse it was therefore necessary to lay down rules
relating o tre adnission of foreign aircraft above the territory
of a state. In this respect,the Convention introduced in
para. 1, Article 2, the freedow of innccent passage which
each contracting state undertook to accord above its territory
to the aircraft of the other contracting states, This
conventional freedom wss reiterated in pera. 1, Article 15,
stating that every aircraft of the contracting states had
the right to cross the air space of avother contracting

state without landing. Ir this case it should, however,

follow the route fixed by the state flown over and would,

17) This question causged no controversies during the Paris
regime but has been discussed in retrospect in connection
with the probloms created by the introcduction of vﬂaoe—

crait. - To epails, see Vissic, Inw and Fublic Oud
in Space, 5‘4 (Dnd vrlntlnb), Pp. LA ITTED,
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for reasons of geneval security, be obliged %o lard if
ordered to do so ty meanc of prescribed signals, The free-
dom of innocent passage was further subject to observation
of the numerous restrictive conditicns laid down elsewhere
in the Convention, and was effective in time of peace only.
As the concept of innocent psssage was defined nowhere in
the Convention, confusion arose as to the question whether
or not the right to land alsc was included.

With respect to cabotage, under para. 1, Article 16,
of the Convention each contracting state bad the right to
establish reservations and restrictions in favour of its nation~

17a).

al aircraft Cabotage was defined as being carriagze of

persons and goods for hire between two points on the territory

-
of a8 contracting state ’7b>.

The other contracting states were
entitled to roteliate by imposing, even on an exclusive basis,
the same reservations and restrictions upen sircraft of the
contracting state which hsd taken such action 17°).

Relative to regular internstional air services,
para. 3, Article 15, provided that the establishment of
international airways should be subject to the consent of
the states flown over. The inventicn of para. 1, Article 2,
and para. 1, Article 15, would appear to have bteen to grant
at least the right of non-stop transit also to the aircraft
of the other contrzcting states engaged in regular or
scheduled international air transport. Para. 3, Article 15,

was nevertheless commonly interpreted as a general proxy for

17a) The reservations and restrictions thus established had
to be communicated to the I.C.A.N, which had to notify
them to the other contracting states (para. 2, Article 16).

170) Given the broad definition of tine term "territory",
cabotage was thus independent of any physical contiguity
or connection between the areas where the points of call
were located. 1t therefore differs from the maritime
cabotage which is confined %o Journeys along the some
physical coastline of a country.

17¢) Article 17.

www.manaraa.com
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demsnding prior permission for the establishment and operation
of all foreign regular or schceduled alr services even in

the case of transit without landing. The establishuent and
development of international air lines becauwe therefore,

as Warner put it, 'in evexry instance, ... the matter of
negotiation and of bargsining for mutual advantasge by the

18). Certain contract-

governments of the States concernedf
ing states, for instance, refused to allow the traversing
of or landing on their territories by regular air lines
of another contracting state or pressed entirely unreason-
able conditions on their granting of permissions even
for purely ncn-stop transit services 19). Consequently,
the exercition of the freedom of innocent passage was con-
fined in practice to svecial flights by civil sircraft not
amounting to a regulaxr or sckheduled service, Such flights
could then be made without the necessity of obtainiug
previous permission from the state to be flown over or
into 20).

The proper interpretation of para. 3, Article 15,
was taken under consideration at the Sixteenth (Extracrdinary)
Session of the International Commission for Air Navigation
(I.C.A.N.), the repulatory agency established under the
Paris Convention., The session was held in Paris in June

1929, At this session, twenty-two states parties to the

Convention, and sixbteen non-contracting states, among them

18) Warner, The Internstional Convention for Air Navigation
and the Pan Americar Convention for Air Navigation: A
Comparative and Critical Anszlysis, 3 Air Lew Review,
1932, p. 265.

19) For details, see, for instance, Warner, op.cit., p. 266,
and Vagner, op.cit,, p. 65 et seq. '

20) Latchford, The Right of Innocent Passage in International
Civil Adir-Navigation Agreements, 11 Department of State

Bulletin, 1944, p. 20.
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Finland, met vn  the invitetiouw of +the 1.C.A.N, for
the purpose of examining ©the text of +the Convention
and gtudying vroposed amendments thereto 21).

By the time o¢f that session, however, as
Latchford notes, ‘tue practice followed ... had be-
come o well ectablished <+that .., the wajority of
the delegations were unwilling %to do anything wmore
than to bring article 15 into line with +the inter-
pretation which had been placed upon it’ 22). Put
to the vote, the thesis +that no air line should
be able to exist withcut the authorisation of the
states flown over prevailed by ‘twenty-seven votes
to only four 23). Regarding the Nordic countries,
the votes of Denmark, Norway, and TFinland were cast
for ‘'authorisation! while &weden pronounced in favour
of ‘*liberty’ 24). The text of the said paragraph

was then unanimously awmended 4o read:

21) For the list of participants, see I.C.A.N,, Official
Bulletin No, 16, 1929, pp. 26-29,

22) Latchford, op.cit., p. 21.

23) The Minutes of the Sixteenth {Extraordinary) Session
of the I.C.A,.N,, 1929 (Drafts): Minutes No, 79, Second
sitting of 41th June 1929, p. 56.

24) Ibid, - The Chairman invited the Conference-to pronounce ./.
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'¥very convracting State may make conditional on
its prior authorisation the establishment of international
airways and vhe creatlon and operation of regular internstional
air navigation lines, with or without landing, on its
territory.' 25)

An additional Pritish proposal to the effeét that
such suthorisation wmight be refused only on reasonable
geovnds was voted down by nincteen votes to eleven 26). The
Nordic group was divided again: While Norway, Sweden, and
Finland voted for the preposel, Denmark pronounced against
it., The both votes taken together, of the Nordic countries
Denmark secms to have represented the wmost stringent point
of view while both Norway and Finland were in favour of
some kind of o compromise, Sweden alone voted in both
vecasions for freedcu.

At the time of the session, Denmark and Sweden
had already acdhered to the Paris Convention 27) while Finland
and Norway had not. The minutes of the session give no

xplanation to the positions taken by Denmark, Sweden, and
Finland, the delegates of these states having taken no active

part in the official deliberations, Given the similar status

./. in favour of one of the two theses presented, and re-
quested the delegations, consulted in alphabetical order,
to cast their vote repeating elther the word 'liberty' or
the word ‘'authorisation'.

25) I.C.A.N., Official Bulletin No. 16, 1929, p. 33,

26) The Minutes supra note 2%, p. 53. - A recommendation to
the contracting states not to refuse the authorisation
except on reasonable grounds was, however, unanimously
apgreed upon by the same session, - Ibid., and op.cit,
supra note 25, 1. %,

27) Denmark on October 14, 1923, and Sweden on July 21, 1927.
- list of Signatures, Ratifications and Adhesions Concerning
the ggnvention, L.C.AN,, Officisl Bulletin No., 27, 1940,
p. 129,
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of both Noxway and Finland as stabes non~parties to the
Convention, and their similar attitudes to the questions
put to the wvote, it might be of interest to extract from
the minutes the statement made by the Norwegisn represenbative,
Captain Dons, before the second vote:

'Captain Doms desired to set forth the position of
the Norwegian Government with regard to the Air Convention

of 1919: it had not yet adhered toc the Convenbtion and, on
the other hand, had not proposed sny nmmendment or its text.

For this reason, it would be difficult for the Nor-
wegian Government to btake part in vobtes relating to amendments
of the text now in force, Korway had not yet taken up a
position in respect of the various problems studicd by the
Conference because commercial air navigation was very little
developed in her berritory. 1t was protable nzvertheless
that within a very short time she would adhere to the Con-
vention of 1919, but until that time the Norwegian Govern-
ment did not intend tc discuss the detvails of the Convent-
ion.' 28)

In other respects the Paris Convention established
sn almost complete set of principles and rules to govern

29)

international air navigation and thus met in general

the need for an early agreement to prevent controversies,

But as evident from the above discussion, the Convention

did not meet the needs of multilsteral regulation of scheduled
international air navigation, In addition vo this, the
Convention had another major drawback which deserves our
attention.

Initially, Article 5 of the Convention deprived
the contracting states of the right, except by a special
and temporary authorisation, to permit the flight above
their territories of an aircraft which d4id not possess the

nationality of a contracting state. Article 34 again placed

28) Quoted from op.cit. supra note 23, p. 63,

29) The Convention incorporated, beside the convention proper,
eight Annexes (A to H) which vere part of the Convention
but were not signed by the contracting states. In
addition, Annex J was later adopted.
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certain great vowers into a preferential position as
compared with the olhercontracting states with respect to
reprecentation and voting rights in the I.C.A.N, Finally,
Articles 44 and 42 laid down different conditions for the
adhesion to the Convntion by sitoves which had taken part
in the Great War but were not sigratories of the Convention,
that is to say, were not members of the Allied and Associated
Powers, Such svates could Jjoirn the Convention only if they
were members of the Teagve of Natiows, or were approved in
accordance with the speccasl conditions laid down in Article

42 39,

Because ol these discriminatory rrovisions many

states initially hesitsted to join tue Convention 31). In

1922, Article 5 was amended so as to allow the contracting

30) Lenin’s Government was already in 1917 the first to re-
cognise Finland s independence, In connection with a’
¢ivil war started by left wing rebellions in Finland, the
two countries were nevertheless in spring 1918 de facto
involved in a state of war, The peace was restored by
the Peace Tresties concluded between the U.S.S.R., and
Finland in Dorpat in 1920 and 1922. As a consequence of
this state of war, Finland fell into the category of the
discriminated ex-eneuy states with respect to the adherence
to the Paris Convenbticn, But having Jjoined in 1920 the
League of Nations, Firnland tecame entitled to direct
adhesion to the Convention,

For details, see Biomstedt, op.cit., p. 11, Castrén,
op.cit,, p. 11 et seq,, and p. 444, and Jakobson, Finnish
Neutrality —~ A Study of Finnish Foreign Policy Since the
Second World War, 19c9 (Second printing), p. 4.

31) At a meeting in Copenhagen, Denmark, in December 1919,
Finland together with the other Nordic couvntries Denmark,
Norway, and Sweden, and wiih Spain, the Netherlands, and
Switzerland agreed not to Jjoin the Convention unless it
had been amended so as to entitle all the contracting
states to conclude special conventions with non-contracting
states, and to place all the memher-states on a foobting of
absolute equality with regard to the voting rights within
the I.C,A.I,

See Roper, Note by the Secretary General on the Origin of
the Air Convention of 13t%th Octoter 1919, its Progressive
Extension from 1922 to 1828 and the Problem of its Revision,
dated February W, 1929, as recvroduced in the Minutes of
the Sixteenth (Extrsordinsry) session of the I.C,A.N,,

1929 (Drafts), Annex A, pP. 3.
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parties to adwit the aircraft of non-~contracting states above

* their terrvitories also or ground of special conventions, The
stipulations of such conventions wust not, however, infringe

the righte of the shates parties to the Paris Convention, and
must conforam to the rules laid down by the Convention and its
Annexes, The special conventions should further be communicated
to the I,C.A.N, in order to be brought to the knowledge of the
other wember~states,

The modification of Afticle 5 did not, however, prove
satisfactory to marny states., A further amendment was made in
1929 entitling each contracting state to conclude special con-
ventions with non-contracting states, The previous requirement
of an absolute conformity to the Paris Convention and its
Annexes was witigated thus far that the special conveniions
should not, in so far as might be consistent with their objects,
be contradictory to the generszl principles of the main Convent-
ion,

Of the other discriminatory provisions of the Convent-
ion, Article %4 was amended in 4923 in accordance with a
compromise proposal made, inter zlia, by Finland 52). In 1929,
Article 34 was further amended, Article 41 modified, and Article
42 deleted.

The course of zction discussed above removed step by

%2) In September 1922, the Netherlands, and Switzerland, and
the Nerdic countries Denmark, Finland, FNorway, and Sueden
met in Copenbhagen and, awars of the difficulties within the
I.C.A.N,, agreed to propose adoption of the principle of
equality of all contracting states of the I.C.A.N, subject,
however, to the modification thet in case of amendments of
the Annexes the originally praferential states would still
have a kind of preferred status. As pointed out by Roper,
this compromise provosal greatly facilitated the discussion
and resulted in the subsequent amendment of Articles 5 and
34 in 1922 and 1923,

See Roper, op.cit. supra note 31, p. L,

www.manaraa.com
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step the discriminaiccoy provisions from the Convention., The
adhesion to the Convention wasc revertheless significantly
suspended for many states awalting tre coupletion of the slow
amenduent procedures,

The FParis Convention came into effect on July 41,

-~

1922, for sixteen states and was subsequently Joined by
. %7,
twenty-two more states, among thew Finland )”). As Tour

states denounced the Convention and the a&hésion by Austris
was later rendered void on the ground of rer ‘'Anschluss' to
Germany, the Convention counted by January 1, 1940, thirty-
three member-states including most of the major European
states except Germany and the U.3.S8.R. Among the mewmber-

states there were also twelve states from outside Europe,

o)

Eight of the signatory states, among theuw the United Stabes
; . Z4.

and Brazil, never ratified “the Convention )4). Thus the

Convention did not succeed to achieve universality, one of

its main objectives.

33) The adhesion of Finland was effected by a note dated
November 12, 1931, to the French Government notifying
the decision of the Finnish Government to adhere, as of
January 1, 19%2, to the Convention, and to the Protorols
of October 27, IQ?? and of June 30, 1923, concerning
the amendments of ATClCleo 5 and 34 thereof.

By a letter of December 4, 1931, to the Secretary General
of the I,C,A.N, ¥inland fu*uher notified her adhesion %o
the Protocols of Jdune 15, 1929, and of December 11, 1529,
further wodifying the Convention.

I.C.,AN,, Official Dulletin No. 20, 1932, p. 4.
I.C.A.N,, Official Eulletin No, 21, 19%%, p. 6.

34) I,C,A.N,, Official Bulletin No, 25, 19%7, List of Signatures,
* Ratifications and Adhesions concerning the Convention,

p. 137.
I.C,A.H,, Official Bulletin HNo., 27, 1940, List of
Signatures e.t.c., p. 129 et seq,
I.C.A.N,, Convention relating to the Regulation of Aerial
Navigation dated 1%th October 1919, printed in 1937, note
supra text of the Convention proper.
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In consequence of the defleiencies of the Paris
Convention two parallel wmuliilatversl conventions were con-
cluded. The Ibero-imerican Conveution Relating to Air
Navigation 55); also known as the Ibero-American Convention,
or 'Ciana’, was sigred in Madrid on Novcuwber 1, 1926, by
Spain, Portugal., end nineteen Latin American states., Apart
from the discriminatory articlies of the original Paris Con-
vention which were repleced by liberal provisions, the Ibero-
American Convention was an alwmost exact copy of the former
Convention and its Annexes A ¢ E 36). Ratified, however,
by only seven states, the Convention achieved no practical
significance. The I'an American Convention on Commercial
Aviation 57), also known as the Havana or Pan American Con-
vention, was signed in Havana on February 20, 1928, by the
United States, Haiti, and all the Iatin-American states
signatories to the 'Ciana', This Convention was intended
no doubt to grant to totin the scheduled and non-scheduled
air services of the ccatracting states the right of non-stop
transit over, and commercisl entry into the territory of the
other contracting states., Nevertheless, the interpretation
of the Convention in practice followed the same restrictive

28)

lines established in respect of the Paris Convention .

%5) For the complete text of the Convention proper, see the
Minutes of the Sixteenth {(Extracrdinary) Session of the
I.C.AN,, 1929 (Drafts), Annex C, in English translation,

36) The Annexes A to B to the Ibero-Aimerican Convention re-
produced, with very slight differences, the corresponding
Annexes to the Faris Convention tut the Annexes T, G, and
H to the latter had no equivalent in the 'Ciana', - State-
ment by the Secrelary General of the J.C.A,N., ibid,, at
p. 10 of Ammex C to the FKinutes,

37) For the text of tihis Conveniion, see the Minutes supra

note 35, Annex D, in Imglish translation.
38) See Latchford, op.cit., p. 2%.
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Finland was not a party to either of these two Conventions
which have thus been nmertioned here rather for the gake of
completeness.,

Another consequence of the dra&backs of the Paris
Convention discussed above was the conclusion in a large
scale of bilabteral agreeuents. The lack of universality
forced states to enter into bilateral air navigation convent-
ions of a general charscter in such cases where none of the
states concerned was a party to any of the multilateral air
conventions, or where the one c¢f the states in qﬁestion
was a party to such a main convention but the other again
a party to either anothier wmultilateral convention or none
cf thew., In the absence of adeguate multilateral rules,
pairs of states, though parties to the same multilateral
air convention, had to reesulate their dinternational air
commerce among themselves by weans of specisl bilateral
arrangements, predecessors to the multitude of the present-
day bilateral air transport agreements. Sometimes even
plurilatersl arrangements were entered into between three
or more states for the operation of certain specified Toutbes
connecting the states concermed 39). In many cases the
regulation of air commerce between two states was, however,
made solely by urilateral grant of coumercial rights by
the one state to the airlines of the other state.

During the Paris regime I"inland entered into bilateral

agreements of both types referred to above., - These agreements

39) E.g., the tripartite Aeronautical Agreements between
Italy, Roumania, and Yugoslavia relating to the Establish-
ment of Air Wavigation Tines dated on September 19, 1937,
For the texts, see I,C,AH,, Cificial Bulletin No, 27,
1940, pp. 17 to 30.
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are dealt with in delail in Chapter IV below, The majority
of international air ceounections from and to Finland in those
days would appear, however, to have been cperated on the
basis of unilateral grant of traffic rights.

Before entering into the examination of the relevant
rules of international law governing the present-dsy inter~
national zir transvort in Finland, let us briefly focus on
the International Commission for Air Navigetion (I.C A.N.),
the regulatory body established under the Paris Corvention,
and on the acitivities of Finland as a permanent member of
that agency., The Comwigsion, provided for in Chapter VIIT
of the Convention, came into being or July 11, 1922, It
was composed of representatives of all the contracting states.
The permanent seat of the Commission was in Paris where glso
its Secretariat was located, Reside its manifold administrative
duties, the Commission had the following functions:

~ The legislative function %o amend the Annexes to
the Convention except Annexz H which dealt with custous
regulations;

- The judicial function to settle disagreements con-
cerning the annexed technical regulstions 40); and

~ The consultative function to give its opinion on
questions submitted for examination by the states,

Thus the I.C,A.H. was entrusted with broad powers
not usually accorded %o zn international organisation., The
initial fears that the Commission might try to Jjustify its
existence by interfering with matters properly under the

-

Jurisdiction of the member-states did not come true, In

40) Para, 4, Article 37, of the Convention,
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practice, the Cownmission managed o avoid political contro-
versies by concentrating its activities mainly upon the
technical regulation of civil avistion where its efforts
proved extremeliyv succesful 41).

Findond wade her first appearance as a full meumber
of the Commission et the Twentieth Session Yeld in Paris on
May 25 to 28, 1932, At the same Session‘the adhesion of
Finland to tke Convention wlsc waz officially notified'42).
Since then Finland was present st all the annual Sessions
of the I.C. AN, held before the osuthreak of the Second World
War except the Twenty~third Sezsion held in Erussels in 1935,
Until 19%7 Finland was reprecented at the Sessions usually
by her diplomatic or wmilitary suthorities on duty at the
place of each Session and once by the Head of the Aeronautical
Department of Sweden 43}. By 1937 the representation of
Finland was set cn a more perawaent basis, when the late Mr,
K.T.B. Koskenkyl&, the first Civil Aviation Authority of
Finland and later Dirertor of Civil Aviation in Finland,

" took the position of the delegate of Finland. Given the more

or less provisional character of the Finnish representation
during the first five years of her membership, and the fact
that civil aviation in those days was very moderately developed
in Finland, the Finnish contribution to the work of the

I,C.A.N. could hardly exceed the level of ordinary membership.

After the Vorld VWar Il,the Paris Convention and

41) Meyer, op.cit., p. 59.

42) I.C.A.N,, Official Bulletin Illo. 20, 1932, pp. 25 and 32, =
The adhesion of lorway on July 1, 19%1, to the Paris Con-
vention was notified at the same Session. Ibid., p. 32.

47%) At the Twenty-second Session in Lisbon in 1934, -~ I,C.A.H.,
Official Bulletin Ho. 22, 1934, p., 48,
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the I.C.A.N, were replaced by tne Convention on International
Civil Aviaticn done at Chicago on December 7, 1944, and the
Internaticnsl Civil Aviation Organization (I.C.A.0,) insti-
tuted under the latter Convention., During the transfer period
before coming into effzct of the new Convention, the I.C.A.N.
provided all possible assistance to the provisional organisation,
the P.I1.C.A,O., and was then liguidated by denounciation of
. s .. L an)y .

the Paris Conventicn by its menmber--states ‘« On Jduly 1,

9 » Convention was dencunced by Finla a ceas o
1947, the Convention was denounced by Finland and ceased ¢

L
be in force for her as of July 4, 1948 LB).

(iii) The Precent Rules of International TLaw.

(1) The Freedous of the Air.

In contrast to the Paris regime when the vague con-

~ception of innocent passage was the cnly element of the free-
doms of the air so far formulated, in contempcrary legal
theory and practice, as well as in the rules of law, at least
five distinct freedoums are well cstablished and defined. The
term 'freedom' (of the air) contemplates in this connection

a privilege to carry a prescribved class of traffic specified

114
by certain objective criterions *6).

44) Report of the Interim Council -~ Part I -~ Review of PICAO
Activities June &, 1946 - Mawech 31, 1947.
A1 = PB/%, 1/4/47, Doc. 4023, p. 9.

45) Suomen asetuskokoelman sopimussarja (The Finmish Statute
Book, Treaty Series), No. 23/1%48, p. 200.

46) Igdrup, Luftrett, 1962,
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l”l“‘
ir 47 contain the follcwing

The Iive Frredoms of the Aix
privileges granted to a carrier of a stale by another state
to be exercised in or above the Territory of the grantor-
state:

(1) The freedom to fly and carry Sraffic across the
territory of the grantor-state without landing;

(2) The freedom to land Tor non-traffic purposes,
that is to say for asny other purpose than taking on nr dis-
charging passengers, cargo, or mail;

(%) The freedom to discharge passengers, cargo, and
mail taken on in the territory of the flag-state;

(4) The freedom to take on passengers, cargo, ard
mail destined for the territory of the flag-state; and

(5) The freedom to take on passengers, cargo, and
mail destined for the terriftory of any other state than the
flag-state and to discharge passengers, cargo, and mail coming
from any such territory 48).

The first twc freedoms are usually referred to as
technical or transi% righits in contrast to the freedoms (3)
to (5) which are called commerciszl cr traffic rights. The
third and fourth freedom traffic being traffic from and to
the carrier’s home-state is commonly regarded as traffic of
primary entitlement %o that country, while the fifth freedom

traffic is deemed to be of a secondary nature to it.

47) The freedoms one to four were first formulated in a
Canadian proposal to the Tnternational Civil Aviation Con-
ference convened at Chicago on November 1, 1944, The fifth
freedom was propesed by the United States at the sawme Con-
ference. - See the Froceedings of the International Civil
Aviation Conference, 1948, Vol. I, pp. 571 and GO5,

48) The fifth freedom could be broken up further into (5a)
anterior-point, (%h) intermediante~point, znd (Sc) beyond-
point fifth fresdom asccording to whether the traffic is
coming from or destined for a third state Jocated on the
agreed route anterior fto the flag-state, between the flag-
stale and the grantor-state, or beyond the granstor-state
respectively.
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In addition to the classic five freedoms of the
air mentioned above sciae other freedouws also have been form-
ulated:

(6) Te sixth freedom as applied et the present time
means bthe carviage of btraffic between tne grantor-state and
a third state with an intermediate stop in the territory of
the flag-state. The poaition of this freedom as a distinct
privilege is, however, highly ceontroversial 49).

(7) The seventh freedom contemplates international
air traffic carried by an airline owerating entirely outside
its home-state.

(8) The eignth freedom is & term employed to cover
air cabotape, that is to say the right to take on passengers,

cargo, and mail carried for remuneration or hire and destined

for another point within the territory of the same state 50).

(2) Multiiateral Rules.

The wultilateral elements of contemporary regulation
of international civil aviation are formulated by the Inter-
national Civil Aviation Conference which convened at Chicago

on November 1, 1944, on invitation by the Government of the

49) The sixth freedom may be looked at merely as a designation
given to a specific type of {ifth freedom. - See Cheng, The
Law of International Air Transport, 1962, pp. 13 and 6.

Considering the gecgraphic scope of bilatevral air transport
agreements and the 4ifficulty in defining the origin and
destination of trzffic, the cixth {reedom could also be
regarded simply ag the third and fourth freedom on the route.
~ See Wassenbergh, Aspects of Air Taw and Civil Adr Policy
in the JSeventies, 1970, pp. &% to 26.

50) Article 7 of the Chicago Cenvention. - Air traffic carried
between two end voints within the territory of a state bub
with an agreed intermediate stop in a foreign country is
comnonly regardcd as an invernstional service rather than
cabotage., » Of thig opinion are, for instance, Meyer, lLe
Cabotage Aerien, 1948, p. 73, ond Lgdrup, op.cit., pp.
8’1-82-
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United Stales cof Amerdica. This Conference, in which delegstes
of fifty-~four states tool parth o adopted at its Final
Plenary Session on lecewmber 7, 944, apart from the Interim
Agreement on Intevnstional Civil Aviation designed to cover

the transiticual period of time before coming into force of

the Convention prover, the Convention on International Civil
Aviation, also known as the Chiczgo Convention, incorporating
the gereral system of international civil aviation. In con-
sequence of the failvre of the‘Conference to reach agreement

on the rules goverrdng scheduled international air services 52),
this part of regulsbtion was omitted from the ﬁain Convention

and inserted in two separate agreements to be accepted our re~
Jected by the states in their own discretion., The International
Air Services Transit Agrecement, also known as the Transit or

Two Freedoms Agreemen®t, regulates the rights of non-stop

transit and technical stops. The International Air Transport

Agreervent, often called the Transport or Five Freedoms Agree-
went, deals with all the five freedoms of the air,

Finland is a party to the wein Convention which counted at
the end of the year 1974 onehundred énd twenty-nine member-
states 53), by her deposit of adherence on March 30, 1949, and

to the Transit Agreement by her notification of acceptance on

51) Finland had been involved in war with the U.S.S.R. in
1939-40 and again in 1941-44 and during the latter period
in a forual state of war with some Vestern countries, too.
Consequently, Finland was neither invited to nor present
at the Conference.

52) Your prOﬂosa1q were p“oqented to the Conference: (i) The
United States proposal u&«OCating_wide copmgrgial free@g@s
of international sir navigation; (ii) the British and (iii)
the Canadian proposals 1nuend1pr to entrust the regulation
of routes, capacity =nd rates to an international body;
and (iv) the New %eeclandic proposition supported by Australia
purporting to confer the cperation of international trunk
routes and the owsnorship of aireralt and ancillary equipment
employed thereon upon an international authority. - For
details. see ihe Irocecdiness of the International Civil
r-A.\;, ‘“1“1 Co 12438, Jel. L, pp. 5%, Sob, 570 and
G (et sean).

53) Annual Report of the Council - 1974, ICAO Doec 9127, p. 89. ‘

nfore:
LE
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April 9, 1957 A,

The Chiczge Convenbtion is, Jjust like was the Paris
Convention, based on the rrinciple of compliete and exclusive
state sovereignty in territorial air spacsz, recognised in
Article 1 as an established rule of customary international
law binding on all ststes. The territory of a state is de-
fined in Arbticle 2 as including the land areas and territorial
waters adjacent thereto under the sovereignty, suzerainty,
protection or mandste of such state. Ne upper liwmit is set
for the exercition of sovereignty except that limitation in-
herent in the word 'airspsce' used in this connection. The
freedom of flight over the high seas is implied in Article 12
where the contracting states agrece as between themselves
that the rules of the air to te applied thereon shall be
those established under the Convention,

Relative to international air transport, the principles
that international air transport services uzy be estahlished
on the basis of equality of opportunity and that every contract-
ing state shall have a fair opportunity to operate international
girlines are recognised in the Convention 55). But in almost
equal terms as the Paris Convention, the Chicago Convention
provides in Article 6:

'No scheduled internstional air service may be operated
over or into the territory of a contracting State, except with
the special permissicn or other autzorization of that State,
and in accordance with the terms of such permission or author-

ization.'!

In conseguence hereof, the coperation of any scheduled

54) The Annual Report of the Council fto the Assembly for 1970,
Appendix 1, Part I, States Parties to the Chicago Acts as
4 9 o
of 31 December 1070, Doc. 8918, A 18-P/3, p. 163, - See
also Suomen asetuskokoelman sopimussarja (The Finnish Statute
Book, Treaties Series) No. 11/1949, p. 56, and No. 5/1957,
p. 22.
55) The Preamble to the Convention and iten (f), Article 44,
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international air scrvices over or into a forveign territory
is possible soclely by virvue of a special international
agreenent or uniistezral grant of operating risghts by the
territeriel state.
The right of non-scheduled flight is regulsted in
Article 5 of the Convention where this branch of international
aviation is specified by negstive deduction as concerning
gircraft not eugaged in scheduvled international air services.
But while the concevtion of a schedunled service is defined
nowhere in the Conventicn, the proper dividing line between
the two branches of flight is hard to be drewii. This problen
was well recognisel in an egrly stage, Following a careful
study and preparation of the mavtcr, the T.¢.A.0. Council
adopted on March 25, 1952, a definition of a scheduled inter~
national air service ’6>. The definition which is not binding
C
on states )7), reads ag follows:
'A scheduled intcrnetional air service is a series
of flights that possessces all the following cheracteristics:
(a) it passes throusgh the air--space over the
territory of wmore than one State;
(b) it is perforwmed by sircraft for the transport
of passengers, wall or cargo for remuneration,
in such a menner that each flight is open to
use be members of the public;
(c) it is operated, so as to serve traffic between
the same two or more points, either
(i) according to a published time-~table, or
(ii) with flights so regular or frequent that
they constitute a recognizably system~

feg, 1 98)

atic series,

The first two characteristics (a) and (b) reiterate

56) Report by the Council to Consrscbting States on the
Definition of &« Scheduled Inbternabional Adr Service and
the Analysis of the Rights conferred by Article 5 of the
Convention, - I1,C.A\.0. Doc, 7270-C/841, p.. 1

57) Ibid, - The definition was adopted for guidance of contract-
ing states in the anberpreust and application of the pro-
vigions of Articics 5 and

58) Ibid,, p. .

o+
¥

¢i the Convention.
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the specifications of en 'air service'! and an ‘intsrnational
air service' contained in Article 96(a) and {(b) of the Con~
vention with the additional feaburs, however, that the trans-
port is performed for remuneration. Though & good approach
to the problem, the definition still leaves room for discuss~
ion 59). In the practice of states it has not found wide
application eithexr 60).

More recently, in step with the enormous growth of
the non-scheduled operations during the latter half of the

1960s throughout the world 60a)

and the resulting sharp compet-
ition between the two modes ¢f international civil air trans-
port, the distinction between scheduled and non-scheduled flight
has become increasingly obscure and inadequate as a regulatory
determinant. It would appear, therefore, that a thorough
revision of the regulatory systeun laid down in the Chicago
Convention would be urgently called for 60b). One pessible
solution could be the replacement of the said distinction by
some more expedient criterion, ¢.g. the class of air transport
product offered, or the distinction between operations author-

ised under bilateral air transport agreements on specified

routes and operations carried out on other routes, as suggested

59) Lgdrup, op.cit., p. 60. - Lgdrup argues that a verbatim
application of the subecriterions (cS(i) and (c)(ii) as
independent alternatives wight lead to unreasonsble ends
in the case where a time-tatle has been published but the
service offered amounts clearly 1o no systematic series
under (c¢)(ii), e.g. when only two return flights between
two points have been advertised,

60) Vassenberg, op.cit., pp. 55-58, and Pogt~ar Internationnl
Civil Avistion Folicy snd the Law of the Air, Second revised
Edition, 1962, p. 8.

60a) For instance, in the North Atlantic passenger traffic,
the most important air tramsport wmarket in the world,
the share of the ncn-scheduled operators in the total
number of passengers carried in the years 1969 to 1974
has fluctuated bebtween 27,0 and %0.8 per cent,
- Annual Report of the Ccuncil -~ 1974, Table I-8, ICAC
Doc 9127, p. 3.

60b) In April 1972, a conference called "The First World
Congress on Air Transportaticon” convened at Madrid with
representatives of more than 60 rations and 50 airlines
attending. The stated aim of ithe coenference was to assess
the changes that had taken ploce since the Chicago Convention
and to define the role of non-scheduled service in inter-
national tranasporitation and tourisn,
~ Annual Kevort of the Council -~ 1972, TOAD Nne ONULA n. AL
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by Wassenbesrgh SOG).

Under Arvicle 7 of the Convention, each contracting
state shall have the xight to rofuse permassion o the aircraft
of other contractinyg states to engege in the cerriage cof

cabotage traffic 6Cﬁ>.

On tbe obher hand, ezch contracting
state undertakes not to enter into any arrangemenis which
specifically grant any such privilege on an exclusive basis
to any other state or airline of any other state, and not %o
obtain any such privilege from any other state 606).

Between states parties to the Transit Agreement which
came into force on Jenuary 30, 1945, the first two freedoms
of the air are exchanged on a multilateral bvasis, The exercition
of these two frecdoms is, under Article L of the Agreement,
subject to certain conditions:-

(1) It is not apelicable in respect of airports
utilized for military purposes tc the exclusion of any schedul-
ed international air services;

(2) It shall be in accordaunce with the provisions of
the Chicago Convention;

(3) Each contracting state may, subject to the
provisions of the Agreement

(a) designate the route to be followed and
the airports to be used;

(t) impose or yermit to be imposed Just
and reasonable charges for the use of such airports and other
facilities; these charges are subject to review by the
Council of I,C.A.0, entrusted in this respect with advisory

powers, and shkall not be higher than would be paid for the

use of such airports and facilities by nationsl aircraft of

60c) Wassenbergh, Aspects of Air Ilaw ... , P. 93.

60d) For a definition of cabotapge, see supra p. 26, item 8,

60e) Cobotage rights may thus be gronted and received by the
contracting s LuLOJ on a non-exclusive basis or, provided
that they are not specificsily granted, even on an ex-
clusive basis. )0 Cheng, fIhe Jaw of International Air
Transport, 1962, p. #15,
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the grantor-state engapged in similar international services

Certain additionatl conditions would become applicable
in areas of active hostilities or of military occupation, and
in time of war. -

The airlines which operate, under the Agreement,
services involving stops for non-traffic purposes are obliged,
on the request by the texrritorial state, to offer reasonable
commercial service at the points at which such stops are made,
Such a request shall not, hbwever, involve any discrimination
between airlines orerating the szme route. It shall further
take inbto account the capacity of the aircrait, and shall be
exercised in such 2 manner as not to prejudice the normal
operations of the internaticnal air services concerned, or
the rights and obligations of a contracting state.

The privileges being exchanged between the contracting
states, their abuse by states non-parties to the Agreement is
" precluded by the requirement that substantial ownership and
effective control of +tre air transport enterprises engaged in
the operation of services under the Agreement must be vested
in nationals of a contracting steste., If not satisfied that
these qualifications are wet, the territorial state may with-

hold or revoke a certificate or varmit to any such enterprise.
The same sanction would aprply &lso in case of failure by such
enterprise to couply with the laws of the territorial state,
or to perform its obligations under the Agreement.

Specific cuagi~Jjudicial and Jjudicizl powers are con-
ferred upon the Council and the Ascewbly of the I,C.A.0, with
respect to actions Ly any conbrocting state decmed by another
contracting state to caunse injustice or hardship to it 64).

Disagreements relabing to the interpretation or spplication

61) Section 1, Article XJIL, of the Transit Agreement,



of the Agreement which cuomnol e sotfled by negoiiation,
are brought uwnder the provisions of Chapter XVIII of the
Chicago Convention (Disputes and Default) 62).

In relation to the Chicago Convention, the Transit
Agreement is of supplemental nature: the Agreement may be
accepted by any state member of the I,C.4.0., that is to say
a party to the main Convention 63); end it shall remain in
force as long as the main Convenbion provided, however, that
it may be denounced by any contracting state on one year's
notice 64).

The Transit Agreement counted at the end of the
year 1974 the acceptance of eighty-seven states, among them
all the statec with which bilateral air transport agreements
have been concluded by Finland except the People's Republic
of China, Romania, “he U.S.S.R, and Yugoslavia °9), fhe

German Democratic Repubiic who is not a party to the main

Convention either, was consequently outside the Transit Agreement.

The Transport Agreement exchanges on similar conditions

as the Transit Agreement all the five freedoms of the air

among the contracting states. Relative to the commercial
freedoms, however, the undertaking of each contracting state
relates only to through services on a route constituting a
reasonably direct line out from and back to the howmeland of

the flag-state 66). And furthermore, in the establishment

and operation of through services due consideration shall be

given to the interests of the other contrzcting states so as

62) Section 2, Article II, of the Transit Agreement.
63) Para. 2, Article VI , of the Transit Agreecument.
64) Article ITI of the ‘’ransit Agrcament.

65) Annual Report of the Council -~ 1974, Appendix 1, Part I -
States Parties to the Chicago Acts as of 31 December 1974,
ICAQO Doc 9127, pp. 0% - 1106,

66) Para, 2, Section 1, Article I, of the Transport Agreement.

0m



not to interfere vniuly with their regionsl services or to
bamper the developwent of thelr theough services 67). Though
come into effect already on Februavy 8, 1945, the Transport
Agreement has not obtained sufiicient acceptance. At the end
of the year 1974, it counted only twelve mewber-states, most
of them countries with minor importance vo the international
civil air trensport. Of the bilasteral compsgnions of Finland,
only Greece, the Netherlands, Sweden and Turkey were parties
to this Agreement at the end cf 1974, while Finland herself

is not 68).

Despite persistent endeavours to find a more accept-
able multilateral solution to the exchange of commercial rights
in international civil air transrort, the cuestion still re-
mains unsolved 69). Some prograss towards multilateralism
has, however, been made with a regional approach by the European
Civil Aviation Conference (ECAC). Thus a multilateral treaty,
the International Agrzement on the Porocedure for the Establish-

ment of Tariffs for Scheduled Air Ssrvices, wae signed at

67) Article III of the Transport Agreement.
68) ICAO Doc 9127 mentioned in supra note 65.

69) The question of permsnent multilateral regulation of
scheduled international air services on the basis of either
internationalisation or a general multilateral convention
was referred to the Ianterim Council of PICAO by the Chicago
Conference.,
~Recommendation X of the Conference, Proceedings of the
International Ciwvil Aviaticon Conference, Volume I, p. 130,
See also para., »a (5)(4), Section 6, Article III, of the
Interim Agreerent on International Civil Aviation, and
Article 55 (&) of ihe Chicago Convention, where the study
of this matter is further supggested.

The question was thenunder continuous study during the
trensitional period by the PICAO and since then by ICAQ. On

8 regional basis, preparations were made by the Council of
Furope and the £2CAC, Particular efforts were made at a
special cowmmission open to a2ll ICAO member-states at Geneva
in 1948 but the commuission did not succeed in drafting o
convention ready for signature. At the Seventh Assembly of
ICAC at Brighton in 1953, the issue was repgarded as unattain-~
able for the moment, and since vhen it has been left rather
dormant. - For deieils of thin development, sce ICAO Doc
5230 A2-LC, and ssenberph, Post-war International Civil
Avistion Policy =nd the Taw of the Air, Second revised edit-
ion, 1962, pp. H0-45
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Paris on Jvly 40, 1967, by fiuland and six other ECAC member-
states 70), The agresment is in furce for Finland es of May
30, ‘1968 71). Given the cloge comnection of this agreement
with the bilatersl regnistior of tariffs, it will be examined
more closely in Chapter VI below,

The unwillingness of situces to regulate their mutual
air commerce wmultilaterally on the lines of the Transport
Agreement and the feilure in resching another general multi-
lateral solution tu the probler led once again to bilateralism,
In conseguence of the almost universal adherence of states to
the Chicago Conventiou, a firm bese for a cownon air practice
has been established throughout the world 72). Thus in
contrast to the Faric regime, *there is little need for bilateral
regulation in this respect. 3But relative to the regulation
of scheduled internationsl air commerce, bilateralism continues
to prevail as the scle system generslly accepted by the
states 73). Under thc Chicago Convention, the contracting
states may freely mzke asrrangeuents not inconsistent with the
- provisions thereof 7#}, In this respect, the Standard Form

of Agreement for Provisional Air Routes edopted by the Chicago

70) Suomen asebuskokoelman sopimusszarja (the Finnis Statute
Book, Treaties Series) No. 83/1968 and No. 84/1968.

In the non-scheduled field of international c¢ivil air trans-
port, similarly & limited regional arrangement has been
arrived at by the sizgnature st Peris on April 30, 1956, of
the Multilateral Agrecement on Commercial Rights of Non-
scheduled Air Services in Burope. This treaty is in force
for Finland as of February 6, 1958, - Ibid., No. 15/1957,

71) Ibid., No, 84/1958.

72) This state of affeirs has been called the technical freedom
of the air,

73) More recently, the United States has been insisting on the
conclusion of bilateral intergovernmental agreements cover-
ing charter services, separate from those concerning scheduled
services, Thus the bilateral prectié¢e is showing signs of
enlargenent. - Sce the Annuasl Report of the Council - 1972,
ICAO Doc 9046, p. 4.

74) Article 83 of the Coavention.
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Cunference at its ¥inal Plenary Session 75) and tae Standard
Clauses for Bilateral igreements developed by ECAC at its

Triird Sessicn in 1859 7%) have proven most useful in securing
a great measure of vaniformity in the apgreencents. Siwmilarly,
the capacity clauses incorporsted in the so called Bermuda
Agreoement of 1946 between the United Kingdom and the United
States have found wide application in the subsequent agreements
concluded between states, thus creating vniformity.

Under Article 83 of the Chicago Convention, any such
arrangement shall be fortwith registered with the Council, which
shall make it public as soon a8 possible., At the end of the
year 1974, the number of agreements and arrangements thus
registered rose to 2,525 77), the vast majority thereof being
bilateral air transport agreements.

Just like wes the case with the ICAN during the Paris
regime, the greatest success achieved by the Internaticnal
Civil Aviation Organization (JCAO), the regulatory agency
instituted under the Chicago Convention, has been in the ever
expanding technical field of international civil aviation. In
the econbmic field, the work of the Organization has gained
despite the experienced difficulty to ottain agreement of
contracting states for joint supporl arrangements 78). In the
legal field, the eumphseis of the gork of ICAO has been on private
international air law questions?? More recently, however, urged
by the rapid growth of internationsl air terrorism, increased
activity has been devoted by ICAC also to the guestions of

security in international civil air transport

75) Recommendation VIIT, Proceedings ... mentioned in supra note
69 3 pp . 127"1 2(3 .

76) The Standard Clauses are reproduced in full in the Handbook
on Administrative Clauses in Bilateral Air Transport Agree-
wents, ICAO Circular 63-471/6¢, pp. 116-120.

27 Annual Report of the Council - 1974, ICAQC Doc 9127, p. 91,

78) Binaghi, “ihe Internationszl Civil Aviation Organization (ICAC)

www.manaraa.com
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The partic: pation of Finland in the work of ICAO has
been conducted thus far on the basis of special representation
at Assembly Sessions end meetings of the Tegal Coummittee and
at various special conferences and meetings open to all ICAQ
member states BO). In Contrasﬁ to the SAS countries Denmark,
Norway and Sweden, Finland hss never been elected a member of
the ICAO Council 81). Evidently, the combined contribution by
the SAS countries 4o the provision of facilities for inter-
national civil air navigation has wade the three bloc menmbers
in turn eligible to the Council under item 2, para. (b),
Article 50, of the Chicago Convention. Yet the location of
Finland in the sarme geographical area has excluded her election
under item 3 of the said paragravh., In June 1675, however,

a resolution was adopted Ly the Nordic Ministerial Council to
the effect that Finland be admitted into the rotation among
the Nordic countries relabive L0 thie membership in the ICAO
82)

Council Thus possibly at the nzxt election of the Council

in 1977, Finland already way sppear ag a candidatbe for the

./. after Twenty Years", Institute of Air and Space Law/McGill
Uglver31ty, Yeavbook of Air and Space Law 1967, printed in
1970, p. 7.

79) It should be recalled that JCAO took over the work of the
Comité Internaticnal Technique d’Experts Juridiques Aériens
(CITEJA), a perm4nunt international committee instituted in
1925 in Europe for the study and preparation of questions
concerning private international air law.

80) Source:; Annuval Reports of the Council from 4949 to 1974,

81) Among the Technical Assistance Field Staff and the Profess-~
ional Category Staff of ICAC there have been a few experts
and officers drawn from Finland since 1957 and 1960 respect-
ively. The share of Finland in ICAO personnel would seem
to have been propertionally much lesser that that of the
other Nordic countries, particularly the SAS countries.

The ICAO's technical assistance to Finland took the form
of fellowships,in all twelve of which were granted between
1951 and 1956 te Finnish recipients.

-Source: Annual Reports of the Council from 1949 to 1974,

82) Finnish National Board of Aviation, Yearbook 1975, p. 18.

m
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membership‘sa). As another cousecuence of the wministerial
resoiution, Finland will urndertake to participate in the work
of the permanent Wordic repressnteition et ICAO in Montreal 84).
Thus in the future, Finlsond may gain increased opportunity to

contribute to the dupcrtcnt work of ICAD,

83) Ibid.

84) A Finnish c¢ivil servent will be assigned to this post
as of March 1, 1976, -~ Ibid.
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1
(b) Finnieh HNntionsl L@iv‘)o

The immedisvely following two subsections desl with
the provisiona regulativg the admission of foreign aircraft
into Finland, the right to fly within Finnish territory, end
the conditions for enbry dnto air {rsnsport business in Finland.
Subsection (iii) providzs an insight into the organisation of

the civil aviatlon simizistration in Finland,

(1) Early Lesislation.

The first sir lew regulstion in independent Finland,

the Statutory Order on Air Navigation in Finland 2), was pro-

mulgated by the Semate of Iirland %) on September 13, 1918 4).
Unéer this Order, all air navigstion not carried out by the
armed forces of the couniry was subjected o the provisions
thereof, Civen the evcepticnal circumstances still existing
in Finland at the time, it is not surprisiug that the
regulatory power was vested in the General Staff of the

Finpnish Army. Almost 211 jwportant activities in the field

1) The Finnish legislation constitutes of (i) Acts of
Parliament, (ii) Statuto Urders issued by the President
of the Republic, znd (iiﬁg Dacisions of the Council of
State (the Cabinet), or of ite Ministries issued in virtue
of express authorisation in an Act or Statutory Order
(legislative delegation). 7These legal enactments are
published in the ¥innish Statute Book which also has a
separate branch for the publication of treaties (the
Treaties Series).

Subordinate administrative regulations and directives
which are not publisted in the Statute Book may further
be issued by cowpetent administrative authorities.

For more details of the Finnish legislative system, see,
for instance, Merikoski, The System of Government,
published iu Uotils, ed., op.cit,, pp. 25-40,

2) During the Russian rule, a Decision of the Senate of
Finland on Aix Navigation in Tinland was issued on May
26, 1914, followed by certvcin more or less koown
administrative restrictions.

3) The counterpart of the Council of State under the Russisn
rule and during She period cof time before coming into
force of the Constitution Act ¢ 1919,

4) Suomen asetuskohosiua (the Finnish Statute Book) No, 118/1918.
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of air navigabion, such ss comstruction and {rade of
flight vehicles, wmatters of sirwortaoiness, competence and
licensing of flight-crews, and eateviighzment of alrdrones,
vere put wholly within the Jurisdiction of ike military.
Professional carriage by air of persons and ¢oods could
teke place oniy by the psrmission of the General Starlf.
Similarly, the performence of test fliights and air races
was also subject to authorisation by the Staff.

It is evident thut the Svatutory Order of 1918
was enacted solely in the janterests of general security
and public safety and should, therefore, be considered
g5 sn exceptional aund teuporary arrangsment.

Soon after the rromulgation of the Statutory Oxder
of 1918, increasing attention was paid to the plans of
Nordic co-operation in the field of air navigation 5).

On the invitation of the Covernment uf Norwsy, the first
official Nordic Air FWavigstion Confercnce was held im Oslo
(then Christiania) on June 2-4, 1919, with the delegates

of Denmark, Finland, Noxway, and Swcden participating. The
Conference agreed vpon certain principles for a uniform
legislation on air navigation in the Nordic countries which
were further elaborated during subseguent conferences and
comnittee sessions. The culwinstion of these efforts were
Dreft Adir Navigation Acts for ecch of the Nordic countries
which were prepared in order to achieve the greatest possible

uniformity 6>. Ag & result of this co-operation, on May 25,

5) Regional legisietive co-operation in Scandinsvia dates
back to the end of ths 19th century. ~ Nylen, "Scandinavian
Co-operation in fthe Ileld of Air Legislation", Journal
of Alr Law snd Cowmerce, Volume 24, 1957, p. 36,

6) Hallituksen ecitys Pduskupnalle ilmailulaiksi (Government
Bill to the Pariiawsnt for Air Havigation Act), 1923,
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1923, the first Adr Ravigaticn srei (hereinafter referrsd to
48 the Aot of 1925} vee promulpubed in Finlana 7).

tpart frow the provisions on private air law
(Articles 6 ~ 1%) 8>, the Act o 1923 contzined only general
provisions on public six law. Tus wore specific regulations
thereon vwere lsid dcwn in the Axy Navigation Crder 9), a
Statutory Order promulgated wach lster, on March 12, 1937
(hereinafter referred to as the Ordier of 1927). As a matter
of fact, the Aet of 1923 Aid render void the Statutory Order
of 1918, although the Latter was expressiy repealed first by
Article 35 of the Uxder of 19%7.

The principle of Statc sovereignvy in territorial
air space was nob expressly steted in the Act of 1923 but
wes clearly implied therein, Article 1, for instance,
provided that air navigsetion within the territory of Finland
may take place only in cconformance with the Act and regulations
and instructions issued pursuasnt thercto., In Article 30 of
the Order of 1937 sgoin there was further stipulated that
- by the operation ¢f sircraft within Finnish territory all
instructions given by the competent authorities for the
observance of lawful regulations asnd general security must
be complied with., On the other hand, extraterritorial effect
wag imposed upon certain Articlez of the Oxder of 1937 by
Article 28 insoumuch that they siouvld be applied to Finnish

7) Ilmailulaki, Sucuen asetuskokoelma (the Finnish Statute
Book) No. 1;9/195) - ¥or vn English translation of the
Act of 192%, see Lir Taws and Treaties of the World,
Volune I, 1965, pp. Goo-607,

8) These Articles re xnlate the liability of the owner and
user of aircraft for damags caused to third parties by
the use of the alrersft for alr navigation, and are still
in force.

9) Ilmailuasetus, Suomen asetuskokoolma (the Finnish Statute
Book) No. 142 ?/ﬂ 37 :
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aircraft even when opersting cutside Fiunish territory 10).

Adreraft whick 4id net possess Finnish nationality
‘were entitled to fly within Finnish terzitory provided that
they were duly registered in & foreign country with which a
treaty was concluded granting such right to the aircraft of
thai country, or in virtue of spsciel authorisstion 11).

The regulations governing the cornduct of commercial
air operations were incoxrporated in Chapter 7 (Articles 24-26)
of the Order of 1937, The opefatian of regular air services
on a fixed route or of cther z2ir services for the carriage
of persons and goods for pay was under Article 24 subject
to authorisation by the Ministry of Communications and
Public Works (bereinafter referred to as the Ministry of CPW),
The State or such Jjoint stock coapeny in which the State
possessed the majority of shéres were, however, exempted
from this authorisation. In the absence of more specific
regulations, the conditicus on which an authorisation
(licence) could be issued were edopted in practice by the
snalogy from the regulations conczerning motor traffic 12).
Thus the compatibility of the service proposed with the
public interest was first exzweined. Attention was next
paid tc the need for and expediency of the service, having

regard to the zlready existing transport facilities. Finally,

10) Articles 18, 22, 2% end 27 of the Onxder of 1937 dealing
with the competencs of flirht-crews, prohibited tramsport,
and documents to be carried on board aircraft.

11) Para. 1, Article 2, and Ariicle 5 of the Act of 1923, =~
The term 'aircraft! wag delfined in para.2, Article 2, of
the Act as contemplating airplanes, motor balloons, and
free balloons which could be used as vehicles of conveyance.

12) Autere, Oikeus jluotiian kEy44itn siviili-ilmailutarkoi-~
tuksessa raubsn sikana, 1965, p. 268.
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the reliability awd financiazl standing of the applicant, as
well as his gbility to operate ithe ssyvice properly, were
exsmined. In confornity with the inverpretation of the
motor traffic rules, the licensing or commercial air services
was consideresd as being of a conceszive naturs. Invcking
the public interest involved, the grant or refusal of a
licence was thus regarded es being within the discretion
of the Ministry of ¢Py¥ 127,

With respect te air cabotage, defined in para. 1,
Article 25, of the Order of 1937 as air traffic moviug
solely between Finnish localities, the powers of the Ministry
were, however, limited., A licence for such air service could
not be granted to foreign national or foreign company.
Furthermore, restricticna werc impcsed upon foreign owner-
ship in Finnish cowmpanies, A licence for air cabotage could
thus be grented neither to a Finnick trading compsuny or
commandite company with & foreigrn partner, nor to a Joint
stock company unless its stock certificates were issusd on
named persons and at least two thirds of its shares were
owned by Finnish naticnals %7,

The validity of a licence for commerciasl air
traffic undertaking cocnld be limited to & fixed term within
the discretion of the Ministry of CPW which also was eumpowered
to prescribe the maumer in and the conditions under which
the services might be operated 15). Although revocation of
8 licence was nowhers expressly provided for, the licences
were generally granted until further notice and considered

16)

as revocable . As poinﬁed out by Autere, this system

diéd not provide to the enterprises that legal sscurity to

13) Autere, op.cit., p. 268.

14) Para. 2, Article 25, of the Order of 1937,
15) Article 26 of the Order of 1937.

“16) Autere, op.cit., p. 270,
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which they wers entitled pureuant to the Constitution Act
of 1919 17,

Supplemenbary rrovizions to bhe Act of 1925 and
the Order of 1937 with respect Yo foreipn airveraft were
incorporated in the Biatutory Order on the Visits of
Foreign HMen-ol-Wwar, Msrchsnt Vessels, end Aircraft to the
Territory of Finlend in Time of Pease, prowulgated on April
28, 1938 48), Unlses otherwise previded for in a treaty,
or unless a special arrvacgeuent of ailr navigation, e.g. of
scheduled sir services, had been arrived at. the entry of
a foreign aircraft into the territory of Finland could take
place, as a genersi rule, only on prior peramission and notice
(Articles 21 - 23). Opecific conditions and rules upon
the flight by foreign aircrait within Finnish territory were
also laid down (Articles 24 -~ 30). The Quder of 1938 was
repesied by the Statutory Order on the Control of the Land
and Water Territory esud the 4irepace of the Realm, promulgated

on Apwil 18, 1967 %),

(ii) Present Law,

The spectacular growth of flight techaology during
the Second World War, and the replacement of the Paris Con-
vention by the Chicagoe Convention rendered obsolete the air

navigation laws then in force throughout the world. As once

17) Ibid.

18) Suowen assetuskokoelma (the Finnish Statute Book), No,
178/1938.~ The Opder was partially smended on May 16,
1958. Ibid, No. 214/1958.

19) Ibid., Wo. 185/1963, - Thig Orxder is still in force, Its
relevant provisions sre dealt with under the next sub-
title. )
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before, the Nordic countries, now joined by Icelard, sgain
decided to co~cordixate their policies. Following several
conferences of the lepal experts of the five countries between
1949 and 1954, a high degree of uniformity was achieved as to
the main principles while considerable differencea in detail
and wording remained unsettled. Thus the contemporary Nordic
lsws on aviation, though much the same, are still far from

identical 207,

2ﬂ), incorporatving the'general

The new Aviation Act
principles and rules, was promulgated in Finland on December
11, 1964, but came into force first as of October 1, 1968 22).
he Act is based mainly upon the Herdic co-operative results
but partly also upon the new Aviatlon Acts of France, the
German Federzl Republic, Austria, Switzerland, and the United
States 25).

The more specific reguletions were lsid down in the

Aviation Order 24)

s 8 Statutory Order promulgated on August 23,
1968, and brought into force ss of October 1, 1968,

Like in the Act of 1923, the principle of State
sovereignty in territorisl eirspace ie only iwplied in the
Aviation Act. Apart from a slight difference in wording,

Article 1 of the Aviution Act is actually equivalent to

20) For details, see Nylen, op.cit. supra note 5 at p. 39,
Pp. 36-46, -

21) Ilmailulaki, Suomen asetuskokoelma (the Finnish Statute
Book) Ro. 595/1964.

22) It was wmade effective by g Statutory Order issued in virtue
cf para, 1, Articlie 76, of the Act. - The Act of 1923 was
repealed by the Aviation Act except Articles 6 to 1% which
remained and still are in force.

2%2) Hallituksen esitys Eduskunnalle ilmailulainsi#dsnnén uudis-
tamiseksi, 1963 vuoden valticpiiviat No., €1, p. 2.

24) Ilmailuasetus, Suozen asetuskokoelma (the Finnish Statute
Book) No. 525/1968. ~ The Order of 1927, ss amended, was
completely repealed by the Aviation Order (the ending
clause to the latier).
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Article 1 of the Act of -1923. With regpect Lo the extra-
territorial effect of the Aviation Act, Article 2 thereo®
providea that the Act sbhall apply elso to ravigation of
Finnish sircraft outside Finndsh territory unless otherwise
stipulated in the Act, and provided that it does not violate
the law of any foreign state which might be applicable pursuant
to an agreement or otherwise. + is evident that tkis
stipulation satisfies also the reguirements laid down in
Article 12 of the Chicagy Conventicn,

The provisions regilating civil aviation are in-
corporated in Part I of the Aviation Act 25). Under Article 5,
the right of air navigeiion within Tinnish territory is
granted exclusively to such airersft which possess  either
Finnish nationality, or the natlonality of a foreign state
with which a treaty has bsen concluded upon the right to
eviation within Finnish territory, or a special permission

issued by the Ministry 26).

The control of entry into commercisl civil aviation 27)
is based on the genersl principle that all eviation for
revenue purposes, scheduled as well as non-scheduled, shell

be subject to a licence granted by the Ministry 28). In this

25) Part I of the Act is divided into fourteen Chapters in-
volving Articles 5 to 71.

26) Para. 1, Article 4, of the Aviation Act provides that by
the Ministry is n2znt the Ministry of CPJ. - See, however,
infra p. 54 where the subseguent changes in the
organisation are explained. The powver to grant a special
permission would st present be vested in the National
Board of Aviation,

A special permission may be granted only for a fixed term
not longer than one month in esch occasion (Article 3 of
the Avistion Order).

27) The relevant Articles are incorporated in Chapter 7 of the
Avistion Act (®Avistion for Revenue Purposes", Articles
41 to 45), ard in Chepter 7 of the Aviation Order ("Aviation
for Revenue Purpcses and Other Aviation Activities",
Articles G0 to 95). Of the labter, Articles 90 and 91 are
placed under the sgubtitle "Scheduled Air Services” while
Articles 92 to 9% are under the subtitle "Other Aviation
for Kkevenue Purposes’,

28) At present, by the Nstional Board of Aviation.
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respect, the Stebs of Filuland snd such Joint stock companies
in which the majority of snares anre owned by the State are

no more in & preferred nosition bubt must obtain a licenes Just
as any cther persou or erterprise. The grounds on which a
licence may be granted are now expressly specified in law.

The quslificaticns laid down in this respect in paras, 1,
Article 42, of the Aviaticn Act z2pply equally to the licensing
of scheduled sexrvices and. other aviation undertakings, and
follow closely the custemar& rules develceped in practice

under the Order of 937 29 . . A licence may be granted only
when nob precluded Ly reasons of public interest. Regard
shall zlso be paid to the need for, and expediency of the
planned air servicer, as well as to the applicant’s ability

to operate them in an appropriate mauner. It should, however,
be pointed out that there is me absolute obligation under

{the paragraph to grant e licence even if all the requirements
would be wet by the appiicamt, Thus the grant of a licence
has the nsbure of & concessicn 50).

In general, no difference is made between the
applicants for a licence with vespect to nationality. A
licence may thus be granted equally to Finnish and foreign
applicants 34). An exception is, however, made in Article 43
of the Avigtion Act as to the sir cabotage described in para. 1
thereof as being carrizge of possengers or goods for remuneration
between Finnish locations exclusively. Unless otherwise pro-

vided for in an agreement concluded with a foreign state, a

licence for such air czbotage way be granted only to applicants

29) Supra pp. 41-42,
30) Autere, op.cit., pp. 268-269.

31) Apother gquestion would bs the impact of the public interest
issue upon the decision to be made, :
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specified in the said paragraph i&@ntically with para. 1,
Article 8, of the Aviation Ac¢t, The applicant should thus
meet the qualifications for Fisnisgh ownership relative to
registration of aircraft. Furthsv restrictions are, however,
imposed upon corporebe bodies ia this respect. Thus a
licence for air cabotapgs wmay not be granted to any one of
the following applicants:

(a) a trading coupany, or coumandite company with
a foreign partner; '

(b) a joint stock compzny vnless its share
certificates are issued upon named persons, and a ‘foreigner’s

2) o, = 4 oaa s A A
32) iz inserted in its articles of association; or

clauvse'

(c) a co-operative society, or an association,
foundation, or other corporation unless all of its board-
members are Finnish nationals resident in Finland.

Under the Order of 1937, no exemption was allowed
from the restrictions on air cabotage. It would appear,'
however, that the interests of Finunish civil aviation might
call for exceptions in specific circumstances, for instance,
in such cases vhere air cabotage rights for Finnish operators
in a8 foreign country were made conditiocnal on reciprocity 33).
The Council of State is thus ewpowered under para., 3, Article
43, of the Aviation Act, for special reasons and without
prejudice to the normal qualifications, to grant a licence

for air cabotage.

22) A legal clause restricting forelgn ownership in the
shares, and the voLing rights of foreigners at the
General Assembly of the cowpany. Originally, this clause
is intended for ths rvestriction of foreign ownership in
and occupancy of realties in Finland., - For more details,
see Olgson, "The Organisation of Business and the Right
of Establishument”, published in Uoctila, op.cit., pp. 142~
144,

33) Hallituksen esitys ..., oupra note 25 at p. 44 , p. 9.
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A comparisor between pare. 1, Article 43, of the
Aviation Act and Article 7 of the Chnicago Convention shows
the difference that, wkile the lattoer is based on the national-
ity of the aircraft, the Aviation Act spesks of the natiorality
of the licence holder respectively. The latter arraungement
would seem more favoursble to the Pinnish onerators than the
former by allowing themn freely to use leased foreign eguipument
for flights within Finland and, on the other hand, by pre-
cluding generally the uce by foreign operetors of aircraft
possessing Finnish naticnality for flights solely within
Finnish territory 34).

There is no oxcuption in the Finnish law from the
obligation to obtain a licence fov scheduled alr services.
Thus a licence must be issued, ¢.g., for schoduled flights
across Finnish territory, with or without landing for non-~
traffic purposes, even waen perforwed by aircraft of a foreign
state a party to the Transit Agreewment, Similarly, a
licence would be required for scheduled f£flights performed
within Finnish territory by a foreign airline pursuant to
a treaty. Another question would be, however, that the
grant of a licence to a foreign asirline opersating scheduled
services pursvant 1o & bilateral air transport agreement
may be executed in @ short cul procedure. Apart from the
treaty provisions, such simplified wethod could be based upon
the view that the reszporgibility for the fulfilment of the
obligations arising out of the I.C.A.0, regulations and the
treaty itself would rest with the foreign licensing and

designating authorities. Thus o new examination of all

34) Nylen, A Study of the Draft Swedish Civil Aviation Act of

1955, a thesis, MeGill University, 1956, p. 75.
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the particularg slready considered and accepbed by the

foreipgn authiorities would only mean wasteful duplication

of work 35). rg pointed out by Auters 36), the requirements

of public interest, as well as the need for and expediency of
the servicec proposed hnve alresdy been duly exsmined by
competent Iianish authorities in the course of negotiation

ané conclusion of ithe treaty. In respect of the ability

of the foreizn operator tc pursue the service properly, the
considerations of the ccupetent foreign designating authorities
may with good ressgon be relied ¢n 3?), It wmoy bve further notifiled
that this interpretation would seem t¢ be implied in Article
90 of the Aviation Order, Whaile numercus particulars are

leid down as to the informastion and documentation to be
normally provided by the applicant, a foresign air traffic
enterprise shall provide such information and present such
documentation as may be considered necessary. On the othexr
hand, nothing would preclude from eatering into an examination
of facts where such sction all the sawme would be called for.

A licence for scheduled services shall include a
statement of the routes end of the conditions on which the
service may be operated.57al It mgybemade subject to such
conditions as are considered necessery, and its validity may
be limited, A licence may alsc be revoked in case of a
substantial failure by the holder to comply with the conditions
thereof, or with other regulations governing the licensed
service.as). Would & bholder of a licence for alr cabotage

cease to qualify undexr pars,., 4, Article 4%, of the Aviation

35) Temmes dinterview.

36) Op.cit., p. 258.

37) Ibid, 37a) Para. 1, Article 91, of the Aviation Order.
38) Pars., 2, Article 42, of the Aviation Act,
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Act, tlhe licence wilil reuder vold unless the defent is
corrected within & term set by the licensing suthority 39).

With respest to schedulcd services, the time-tables
and tariffs, as well ag swmerndments thereof, and amendmonts of
route plans are subjecht to aprroval by the Ministry 40).
Regarding the time-tabias for international services, attention
has been paid in practice to the reguirements of equal
ovportunity for the operators of the both countries pursuant
to relevant bilateral eixr trangpert agreements and, on the
other hand, to the interests of the travelling public 41).
The tariffs epplied to internationzl services have been those
established by the IATA Traffic Conierences except in ‘open
rate' cituations where the decisions have been taken solely
within the discretion of the_Finnish suthority 42).

The Ministry also hasg the general power to issue
specific reguletions to dbe compiied with in the operation of
scheduled air services 43). Any person or body pursuing
aviation activities has a duty to provide such information
gs the Ministry may deem necessary in the interests of
flight safety, and such statistics of the operations as may
be requested by the Ministry 44). ¥urthermore, the Ministry

may oblige the owner cr occupant of an aircraft as well as the

39) Para. 2, Article 43, of the Aviation Act.

40) Para. 2, Article 91, of the Aviation Order. - At present,
this power is vested in the National Bosrd of Aviation.

41) Temmes' interview. - Difficulties sometimes encountered
have been disposed of by negotiation befween the airlines
and the authoritiss. - Ibid,

42) Temmes' interview. -~ At the time of the interview, the
regulatory power did rest with the Department of Civil
Avistion, Ministry of Communicétions. .

43) Para. 3, Article 94, of the aviation Order. - At present,
this power is vested in the Fational Board of Aviation.

44) Article 103 of the Aviation Order. - At present, these
powers rest with the Hational Board cf Aviation,
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45)

aircraft commander o provide such informﬁticn .

Before closiug this suvsecviun, the Statubory Order
on the Control of the land apd Wabter Territvory and Airspace
of the Rezlm of 1953 46) should be sportly examined. In this
Order, reference is wade with respect to foreign civil eireraflt,
and foreign state aircraft interded for business to the
ordinary stipulations on alr pavigstion within Finnish

47) , . s -
e Throvgh this erraugement, the airlines of the

territory
socialist countries owned snd operated by the states themselves,
and the airlines of the other forsign states have been placed
completely on an equal footing. In other respects, the 1963

Control Order would pave no bearing upon our present discussion.,

(iii) CGivil Aviation Administration.

In order to provide a better insight into the position
of the civil aviation euthorities within the hierarchy of
the Finnish sdwministrative system., some brief oublines of
the general organisatiocn way first be diawn. The supreme
executive power in Finland is vested in the President of
the Republic., The Council of State (the Cabinet) does have
general Jjurisdiction over all wmatbers of government and

administration not expressly witbheld from it and is thus

45) Ibid.

46) Supra p. 43,

47) Para., 1, Article 26, of the Control Order of 1963. - The
stipu¢ations conterplated here are those of the Act of 1923
and. the QOrder of 19’7 until Ouucbcr 1, 1968, and since then
the relevant provisicns of the Avxation Act and the Aviation
Order,

The regulstions incorporated in the Control Order of 1963
apply, spesking of aircraft, to foreign military sircraft
and other foreipn airrraf“ used cxcluzively for state pur-
poses other than busivess,., This state of offairs is con-
firmed in Article 74 of the Aviation Act and in Article ‘41
of the Aviation Order,


http:nav;tgat5.on
http:prov:i.de

052

the highest instence of general government., Within the
internal orgearisaticn of this body, the various Ministries
play a predominant role. The Ministries are divided into
Departmente and these further inte Divisions 1).

Subordinated to the Ministries, the National Boards
take care of specific branches of administration and have
Jurisdiction over the entire country. As to their internal
orgenisation, each National Board is headed by a Director
General, and divided usuelly into Departments and Divisions 2).

The regional and locsl aubhorities Qithin a specific
branch are then subordinated tc the National Board of that
branch,

As already has been explained before 3), the
regulatory power relative to air navigation in Finland was under
the Statutory Order of 1918 vested in the General Staff of the
Finnish Army. The main bulk of the civil aviation sdministration
proper was, however, from the very beginuing, that is to say
from 1918, allotted to the Miristry of CPW. Initially, the
matters concerning civil aviation were dealt with on a part-
time basis by ome of that Ministry's referendaries, assisted

since 1933 or 19%4 by one Finrish Air Force officer in matters

of flight technology 4). But the steady growth of civil

1) The matters within the jurisdiction of the Council of State
are decided at plenary meetings in a collegiate order,
Matters expressly delegated to a Ministry by an Act or
Statutory Order may, however, depending on the rules of
internal procedure, be decided by the Minister or by a
senior civil servant, such as the Head of Department or
Division, under their personal responsibility.

2) The wethod of decision making within a Fational Board is
collegiate in genersl bub in specified wmatiters the power
to make decisions may be delegated Lo the Director General
or to other civil servant of the Doaxd.

3) Supra p. 38, )

4) Committee Report, No. 11/1937, p. 38.
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aviation in Figland, speeded up sigrificantly by the
construction since 1932 of civil lsnd airdromes 5), soon
urged were radical nscsures,

On March 1, 1936, a special refercndsry was thus
appointed by tue Minisiry of CPYW to deal with the preparation
of civil eviation matters as his mole function, Under Article 1
of the Order of 1937, ths specific position of Civil Aviation
Authority wes then couferred upon che said referendsry
carrying with it the duties and powers expressly specified
in the Oxder 6). In other respects, the resporsibilities
concerning civil avietion administration remained to rest
with the Ministry. 4 siguificant part of technical functions
in the field of civil sviatiorn administration, however, had
been snd continued Lo be allotted to various National Boards 7).

By subsequent developments first the Division of
Civil Aviation was instituted in 1943 within the Ministry of
CPW 8>, and then repluced in 1953 by the Department of Civil
Aviation 9) within the came Ministry., The specific position
" of the Civil Aviation Auvtherity 4id rest with the Head of
the Division or Department respectively until October 1, 1968,

when it ceased to exist by the coming intc force of the new

5) Until that time, civil aviation in Finland had been forced
to operate from water bases 01, in wvinter-time, from
frozen lakes or sea.

6) Among these, granting of the specific permission for air
nevigation within Finnish tp"rntory (Article 5 (b) of the
Act Of 192%) could be mentioned in this connection,

7) These were: The National Board of Public loads and Waterways,
the Postas and Telecownunications Administration Board, the
Central Institute of Meteoroloyy, and the National Board of
Building. - See the Committee Report, No., 11/1937, p. 38.

8) Article 1 of the Oxder of 1937, as smended on March 19
1943, ~ Suvomen asbuskokoelma {(the IFinnish Statute Book5
No. 237/1943%,

§) Within this Departmeniy, throe Divisions were establiched:
the Administrative Division which slso dealt with matters
of international relations, the Alr Traffic Division, and
the Tecimical Divizion, ~ Sbtaitutory Order on the Minlbury
of CHY of Jenuary 15, 1665, Articlea 1 and 5 to 8, Suomen
asetuskokoelma (Vhe Iinndish Statute Pook) No. 14/1965,
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Aviation Act and Aviation Order, fyom which this :ustitution
was omitted,

In comnecticn with the partition as of March 1, 1970,
of the Ministry of CH into two distinet Ministries, the
Ministry of Manpower, and the Finietry of Cowmunicsations, the
Depsrtment of Civil Aviation was incorporated in the latter.
The Meteorological Imstitute (formerly the Central Institute
or Meteorolegy) was simultaneously subordinated to the
Department of Civil Aviation 40).

By these developments the centralisation of the
civil'aviation administraticn under one single body was
largely accomplished, But still another important step was
uvrged ty the civil aviation authorities. They demanded juris-
diction over ithe plenning, construction, and maintenasnce of
airports inclusive runvays and certain facilities, whick
sipgnificant sector ¢f functions was under the management of
the National Boaxrd of Public Roads and Waterways 11). This
goal was finally achieved by the institution as of March 1,
1972, of the National Bosrd of Aviation 127,

Subordinated to the Ministry of Communications,
the National Board of Aviation is headed by the Director
General, and has thre¢ Departments. The internsl organisation

scheme of the Board is the following:

10) Statutory Order on the Ministry of Communications of
Februasry 6, 1970, Articles 1 wnd 5 to 9, ~ Suomen asetus-
kokoelma (the Finmmnish Statute Book) HNo. 100/1970.

In this connection, ziso a fourth Division, the Communications
Division was established within the Department of Civil
Aviation.

11) This sector equalled at the tiwe two thirds of the
manpower and funds involved in the civil aviation ad=~
ministration as a whele., - Temmes, "Siviili-ilmailuhal-~
lintowme ja sen kehittzZmistavoliiset,", Tekniikka 1971,
Volume 6, p. 29.

12) The Act on Aviasbtion Administration of January 14, 1972, -
Suomen agsetuskokoelma (the Finnish Statute Book) No. 40/1972.
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(a) Aerodwcaes Department
(&) Adir Traffic Rervices Division
(ii) Communicaticrs and Electrical Divisicn
(iid) Planning and Desipuing Division
(iv) ¥ointenance end Constiuction Division
(b) Adwmiristrative Depertaent
(1} Administrative and legal Division
(i1) Economics Division
(iii) Division for Internstional Affairs
(¢) Flight Safety Department

(ig Technical Division 13)
(ii) Flight Cperations Division .

The Finnish Meteorological Institute remains sub~
ordinated to the Ministry of Cowmunicetions. The regionsl
and local Airport Administration, &3 well as the Airport
Construction Projects ars suberdinated to the Aerodroues
Department. A sepzrate Liaiscon Office is cstablished beneath
the Board for co-operstion with the General Headgquarters and
the Airforce Headquariers 14).

The terms of reference of Lbe Board sre laid down in
Article 2 of the Act on Aviation Adwinistration of Janusry 14,
1972 15), Under this Article, it is the duty of the Board
as the competent authority for the direction of the aviation
sdministration to develop and further aviation, and to deal
with such matters of aviation administrstion which pursuant
to provisions enacted bvefore March 1, 1972, were assigned to
the Ministry of Communications or to the National Board of
Public Roads and Waterways with the exception, however, of
matters which shall be decided by the ﬁinistry pursuant to
the provisions on the competeuce of the Ministries or may
be assigned by a Statutory Order to the Ministry of
Communications,

In connection wik the drafting of the 41964 Aviation

13) ¥innish National Foard of Aviation, Yearbook 1975, p. 4.

14) Ivia,
15) Suowmen asetuskokoslma (the Finnish Statute Book) No. 40/1972.
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Act, the instituvion of a spsciric Board to deal with matters

-t

of civil aviation wis nob considezred the wmost expedient solution
for toe moment. It was thourht necessary nevertheless to
maintain within the Ministry a it for certain matters of

- 16) T et - .
civil aviation “.  The institution of a Poard would,

therefore, result in ceriain sweunt of duplication of work 17).
Yet this line of thouvght wmey be equally true even today. It
would seem, however, still too sarly to draw a balance-sheet
of the pros and cons before lebtiing the Foard have sufficient

opportunity to prove its merits,

16) Hallituksen esitys ... menticned in zupm note 23 on p. 44,
17) Tbid. P. 2.
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¢) Treaty Maling and Fwecuting Powers,
2 f 2

In this secticn; the treaty making and executing
machinery of Finlsnd iz examined having in wind, in the first
place, the Dilateral adlr trancport sgreements. The inguiry
is divided into five subsectlions corresponding to the distinct

phases of the procedure.

(i) Treaty Meking Powers,

Formally, the treaty usking power in Finlend is
vested in the President of the Republiic who has the general
competence and dnty to conduct ¥inland's rcelations with foreign
ctates 1). Would the stipulations of a tresty, however, fall
within the domain of legislation, or create new state ex-
penditures, the approval of the treaty by the Parliament also
is required 2). Furthermore, the Fresident may submit any
treaty to the Perliament for approval 5>. According to the
prevalent Finnish legal doctrine srd practice, the approval
by the Parlisment of a treaty is interpreted to be participation
in the conclusion of the treaty rather then an act of implement-
ation 4).

The Minister for Foreign Affairs who shall report

to the President, inter alia, the matters concerning treaties,

is by no express provisiocn in the law empowered to enter into

1) Para., 1, Article %3, of the Constitution Act of 1919. -~
The decisions of the President are made in the Council of
State upon the repori of the Minister for Foreign Affairs.
Such decision shall be signed by the President and counter-
signed by the Minisver reporting. -~ Para, 1 end 2, Article
24, of the Comstitution Act.

2) Para. 1, Article 33, of the Constitution Act. -~ The
spproval is granted by a rescolubtion adopted at one single
reading of the Government proposition., - Para. 1 snd 2,
Article 69, of the Parlismeni Frocedure Act of 1928, —
These matters are vrepared by the Parlizment Committee for
Foreign Affairs,

3) Para, 2, Article 69, of the Parliament Procedure Act.

4) Castrén, op.cit., p. 244,

www.manaraa.com
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any international agveement., It is, however, regarded in
practice that the Ministesr for Forelgn Affairs may have, at
lesst in matters of winor significance, beside the President
a general competence of representation cavrrying with it a
limited competence %o make arrangewmentis binding vpon Finland 5).

A liwmited coupehence to cober inte international
agreements may also be conferred upor the Minisver for Foreign
Affairs or any olher autbority pursuant to an express stipulation
in a treaty. It is far from unusual that under bilateral air
transport agreements certain amenduents ov specifications
thereof shall be made by sxchange of notes, or by agreement
between the competent civil aviatior authorities of the both
states concerned 6).

With only one exception 7), 2ll of the bilateral sir
transport agreements entered imto by Finland have been con-
cluded without co-cperation with the Parlisment, The mulbti-
lateral air conventions more often call for legislation or
create new expeditures for the ztate and are, therefore, subject

to approval by the Parliament 8>¢

5) E.g., oral arrangements, - Ibid,

6) In the first case, the coupetent Finnish authority would
be the Minister for Foreign iffairs., For the latter, see,
for instance, Article 41 %2) of the agreement between
Switzerland and Finland, Under that provisc, two subsequent
amendments to Schedule No., 2 of the Aunex have been made
by agreement between the Swiss Board of Aviation and the
Division of Civil Aviation of the Ministry of CPW of Finland.
- Suomen asetuskokcelman sopimusrearja (the Finnish Statute
Book, Treatics Series) Fo. 11/1960 and No. 62/1967,

7) The agreement between Poland end Pinland of 1939 was
approved by an Act of Parliasment. - Suomen asetuskokoelms
(the Finnish Statute Book) No. 4161/19%9,

8) For instance, the adhesion to the Chicago Convention by
Finland was beforchuand approved by the Parliament, -
Suomen asebuskokoslma (the Firmish Statute Book) No.
231/1949.



(ii) Preparation snd Nepoiiation.

The first step towards the negobistion for a bilateral
eir transport agreemsnt may be token by the flag-carrier or
the civil svietion authoriticz, or by auy other pcrsor or
body of either of vhe 4wy states concerncd. But regardless
of the source of initiative, the preparations for the
negotiation shall, sc far as concerns Finlend, be made in the
first place by the Ministry for Foreign Affeirs. The more
specific expertise in unatbters of civil eir transport is pro-
vided by the Consultative Committec for Civil Aviation Policy,
a permanent Stote Conmitiee instituted by the Miristry of CIW
on April 6, 1967 9). This Committee shall, us a body for
consultation and negotiation, prepare and deal with matters
concerning international air transport agreeménts, air services
licensing, and c¢ivil avistion policies in general. It has
glso the duty to develop co-operation between the authorities
and air traffic operators in matters within its jurisdiction,
snd make proposals therein 10). Apart from these important
functions, the Committee may also give useful advices to the
negotiating team.

In specific circumstsnces the Committee for Foreign
Affairs within the Council of Stezte may come into the picture.

It is the duty of this Committes to desl preparatorily with

Q) Order No. 1191/18-67 of the Ministry of CPW, - A similar
body was instituted once before in the post World War II
period. That body wes, however, subsequently abolished
in the course of a general roduction ol State Committees
because of a shortage of funda, - Tenmes' interview.

The Coumittee iz compomsed of s chairman and four wmeumbers,
all personally nomineted. The chairman is the Director
General of the Hationel Board of Aviation., Two of the
members are civil servants st the Board apd the Ministry
for Foreign Affsirs respectively, while the two other
members are directors of Finnish airiine companies.

10) Ordexr Ko, 1191/18-47 of the Ministry of CIY,
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matters within the Jurisdiction of the Ministry for Foreigr
Lffairs whenever their mignificance so demands 11).

In genersl, the Presidsnt of the Repnblic does not
officially participute in the preperations dbut will decide
upon the commencement of the negotiations, nouinate the
chairman and the members of the delegation, and issue their
instructions 12). Normally, o delegation for the negotistion
of a bilateral air transport agreement hzs one senicr civil
servant from the Ministry for Foreign Affairs as chairman,
and one senior civil mervant from the Notional Board of
Aviatior and one representative frou the Finasir Oy as
members 15). But depending on the couposition of the forcign
delegation, the Finmair Oy representative wmay also have the
status of sun expert 14).

Usvally, the delegation is entitled to negotiate
and spprove a draft agreement which the delegates also may

. . e e 15)
confirm with their initials .

(iii) Conclusion.

The signature of a bilateral sgreement normally

takes place afterwards at a specisl occasion 16). The

11) Ordinance for the Council of State of 1943, para. 1,
Article, 46 as amended in 1944, and Article 48,

The Compittee convenes under the chairmanship of the
Prime Minister and has norwnally the Minister for Foreign
Affairs and three otkber Ministers designated by the
Prime Minister as newmbers,

12) Castrén, op.cit., pp. 244 and 245,

13) Temnpes' interview.

14) Ibid.

15) Ibid.

16) The authorisation to sign the agreement ig issued by
the President aud ccuntersigued by the Hinister for
Foreign Affairs.
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ratification, where provided for by the treaty, rests with
: A
. s bS o } <Y .
the President of the Republic q7,' In Finland, the instrument
of ratification has the nature of merely a notification of
the action talken. It does not contain information of whether
or not the sgreement has been concluded in co-operation with
ok s S . . 18)
the Finnish Parliament .
Agreements that prescribe compliance with the

constitutional requirements of the contracting states for

the conclusion and/or eniry into force of & treaty 19), or
are silent in this respect 20) shall, as far as Finland is

concerned, be approved by the President., The approval may
be given separately from the act of implementation or by

implication simaltaneovsly therewit 21).

(iv) Toplementation.

The Constitution of Pinland does not contain a pro-
vision to the effect that international law as such should be
applied in this country as the law of the land or otherwise
without further enactment. It would appear, therefore, that the
Finnish legal system is baced on the dualistic doctrine according
to which international law and domestic law are two completely
distinct branches of law 22). Censeguently, the rules of
international law must, in order to wmake them applicable in

Finland, be specifically implemented into the national law.

17) Ratification is not provided for in the Finnish law,

18) Castréen, op.cit., p. 2%7. - The instrument of ratification
shall be signed by the Fresident and countersigned by the
Minister for Foreign Affadinrs,

19) ROMANIA, the USSR (1072), and SPATIN,

20) E.g., AUSTRIA, BULGARIA, and FORTUGAL,

21) With only two exceptions., all c¢f the bilateral air transport
agreements concluded by Finland since 1999 and thus far made
public have been specifically avproved by the President.

The exceptions: MALTA (came into force by the signature); and
the GDR (was ratificd by the President though ratification
was not prescriped Ligrein).

22) Castren, op.cit., p. 250.

www.manaraa.com
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This mey be done by the normal eonuctiment procedure laid down
for natiounal legislieticn ZB).

In ruch casez, where an inbternationsl agreement would
contain previsions falling within the dowein of legislation,
and the Finnish law in force wovld not edeguately conform with
the treaty provisions, %he Finnish law wust be amended or a
hew act passed to That effect., Iui in other respects, the
iwplementstion of & treaty mzy be accouplished siumply by a
Statutory Ordexr, or by snoiher suitable administrative measure,
as the case wxy be 24). Almost all of the oxrdinary bilateral
air transport aspreements entered into by Finland have been

implemented by 'en bloc' Statubory Orders.

(+) Execubion and Termination,

The execution ¢f a treaty rests with the Ministry for
Foreign Affeirs unless ovherwise provided for by the treaty
or by law., With respect to bilateral air transport agreements,
certain specified powers and duties usually are conferred
thereby upon competeni ¢ivil avistion authorities. The
operation of the sgreed services again is performed by the
designated airlines under the contrel and supervision by the
authorities concerned,

Where the terminstion of a treaty is within the

23) The method of implementation most commonly applied in
Finland is the 'en bloc legislation'. Under this method
the Act or Statutory Order would incorporate only a
reference to the treaty together with a provision thus
formulated that the stipulations of the treaty shall be
in force as agreed upen thereby. The text of the treaty
is annexed to the Act or Statutory Order both in original
language and, where 1t would be called for, in a trans-
labion into PFinnieh end Swedish, the two nationel languages
of Finland,

24) Bilateral air transport agreements concluded by exchange
of notes, as well as auendwents To such agreements made
in similar order or by sgreement between competent civil
aviation authorities have beeon implemented in Finland
siwply by their publication in the Statute Book upon
the decision by the Ninistry for Foreign Affairs,
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, the decsision to

)

competence of the rombracting porties 25
that effect shall be wads by the President of the Republic <0,
An approval of such dsciszion by the Parliament is not neceassary
¥yst the treaty would have been concluded in co-operation with

the Parliament 27),

25) For instance, the rencuncement of a treaty.

26) As to the preparation and reporting of such matters, see
supra note 1 on p. 57, end supra pp. 59 ~ 60,

27) Castren, op.cit., p. 251.
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CHAPTER ITI ~ PHE DETERMINANTS FOR THE
FINRISH INTERNATTIONAL CLVIL ATZR TRANSPORT POLICY

Under the contasmporery system of bilaterul regulation,
certain basic circumstsnces may either strengthen or reduce
the bargaining power of o counvyy drastically enough t¢ awount
to true determinants for that country's civil air transpori
policy. Though mostly interconnected with each other in mapny
ways, such circumstances could he generally divided into geo-

graphical, political, and economic factors.,

(a) Geoprsphical Iocabion.

It has been held, rightly, that the wain aspects
of the geographical location c¢f s country with respect to its
bilateral bargaining power are its value as an essential base
for foreign flight operatious or importsnt accessory functions,
the shape and extent of its land mass, and the altermatives
which exist for substitution of destination 1). Other factors
inherent in the geographical locatian; such as climate and

weather, should generally no lcnger be looked at as determinants

1) Thoraton, Intermational Airlines and Politics, 1970,
pp. 58 - 72,



http:cont3mpora.ry

064

for civil air traneport in a surictly geographical sense buk

rather as eccnomic factors invelving tourist attraction,

opralion c¢xpences, and +the 13k
Frou her loceticn ir tne northsasternmost corner of

the Western world it has followed that for long times Finland

did not gzin any vital significauce a8 & base for foreign

flight operations other than those criginsting in or destined

for its territory. TFor the =same reason, the exploitation

of the longish shape of the country%)othervise an elfective

barrier against foreign flights woving from the West to theEast,

and vice versa, also has been practically excluded. Moreover,

this position of s hinterland ferminsl has msde Finland

extremely dependent upon the ettitudes of foreign countries

with respect to the procurement o her national airlines of

traffic righits ebrosad 3>. This situation hss been further

aggraveted by the clese vicinity of alternste destinations

within the common-Norlic passport area 4)

, such as Copenhagen
in Denmark and Stockholm in Swoden,

Since 1955, however, the situation has changed somewhat
by the opening up, step by step, of the airspace of the
USSR to the airlines of certain Western countries, Thus at
present several Western cpersbora are maintaining scheduled
gervices to Moscow and some other major Soviet cities, and on

routes traversing the USSR to Tokyo. As pointed out by

Temmes 5), future expectations mey reasconably embrace direct

2) 1,160 kilometres (725 milez) lengthwise in the North-South
direction, eand 540 kilometres (337 wmiles) crosswise. -
Otavan_Iso Tietossnskirjas (Encyclopedis Fennica), 1964,
Volune 8, column 540,

3) This aspect has been emphasised by Mr. G. Teir, theMinister
of CFY of Finland, answering on April 21, 1965, before the
Parliament 8 question made by certain MP3 on refussl of air
charter licences., - Pariismentary Documents, 1965 Year's
Diet, Question No. 28, p. 2. :

4) There is no passport control in the intra-Nordie traffic.

S) Temmes' interview,
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great circle routes from points in the Far Fast, such és

Pokyo, Mauile, Shanghai, or Peking, bo points in Western Europe,
such g3 Paris, or London. Siuiisxrly, sigﬁificant air traific
could be expecied to wmove along Trers-Atlantic great circle
routes connecting points jh North Auwerica and in the USSR,
Because these routes would travers Fimmish territory, Finland
would then becowe avle to draw bspefihs of her geographicél
location,

A full expioitation of the new setting would, however,
demand & redical reorgsnisation of the bilatersl air transport
agreenents relevant Lo the great circle traffic, snd the
possible denocuncement of the Tranesit Agreement by Finland as
well. DBut the probebility cf repercussions on the European and
North Atlantic air services cperated by Finnish airlines would
restrain Finland from such measures. The dcclared Finnish
intention to commence in future operations on the Trans~Siberisn
route to Tokyo and on the great circle routes to Far Fast would
probably have similar restrictive effect., Thus the expected
improvement in the Finnish position should not be overestimated.

(b) Political Factors.

It would appear, that the political situvation which
follows from Iinland's location between the rest of the Western
world and the USSR were to certsin extent dualistic. In the
East, Finland is endeavouring tc maintain and foster the pood
and friendly relations with the neighbouring USSR. And on the
other hand, strong affinity together with vitel political and
economic interests drive Finlend to seek close co-operation
and integration witbin the Westsrn world, especially in Nordic
and Furopean conbexis, Mostly, the political factors relevant

to the relations with either power groupr may have no bearing
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upon each other. Bubt when snbagonistic interests would
somectimes conflict, thelr successful copeiliation in consist-
ence with the peaceiul political neutrality pursued by Finland
might become an overriding objective for the Finnish policy.

(1)_Finlaud and the USSR,

-

Between the two World Werz the Finnish policy had been,
as Jskobson put it, ‘based on the sssumption that the Soviet
Union, combining traditional Russian imperislism with the
Communist doctrine of world conguest, inevitably wmust aim at
destroying Finnish independence’ 6). In the aftermath of the
Second World War, however, a coupletely opposite line of thought
was adopted, known as the Paasikivi Line 7) after its designer
Mr. J.R%. Paasikivi, then President of Finland, Derived froum
the presunption that the Soviet interest in Finland were
primarily strategic ard defensive, this policy of appcasement
was designed to assure the Soviet Govermment that its need for
security would be satisfied by ¥inland but that Finland would
not yield beyond the legitimate Soviet interests in this
respect, that is to sey beyond sefeguarding of Soviet territory
from aggressions by or %hrough Finlend 8). Unanimously supported

by the Finns, this policy has been accepted by the USSR either.

The application in practice of this policy has meant that,

6) Jakobson, op.cit., p. 34.

7) Nowadays commonly known as the 'Paasikivi-Kekkonen ILine'
taking intc account the suvccessful continuvance and develop-
ment of this policy by Mr. U.¥. Eekkonen, the successor of
Passikivi as President of ¥Finlsnd.

8) Jakobson, op.cit., p. 34,
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without being in sny way subservient, an overriding importance
has been given to the waintensnse of good-neighbourly relations
and friendship with the USSR, sad to aveidance of any commitments
deemed intolerable to the security of the USSR, or so rogarded
by the Soviet Government 9).

There are nc indications that probiems of this kind
would bhave occurred witihh respect %o the post-World War II
Finnish bilateral air transport negotiations. As to the
question of a closer participaetion by Finlend in Nordic ox
even larger Western integration in the field of international
civil air tresnsport, such as PFinnair Oy, the Finnish flag-
carrier, Joining the Scandinavian Airlines 3ystem or soue
other Western joint vernture, it might be too early to speculsate
on a possible outcecme., Given the wilitary aspects always
inherent in civil aviation and matters of internationsl
integration, one could reasonably expect that a negative
attitude of the Soviet Government, il any, might easily amocunt

to a determinant for the Finnish policy 40).

1)

Puat the progress
of détente policiesin Europe 1 may well change the picture

also in this respect.

Q) The foundation of the Fenno-~Russian reletions is laid by
the Treaty of Peace with ¥Finland, signed at Paris on
February 10, 1947 (UN Treaty Series, Volume 48, Ko, 746),
and by the Treaty of Friendship, Co-operation, and Mutual
Assistance between the Union of Soviet Socialist Republics
and the Republic of Finlard, signed at Moscow on April 6,
1948 (UN Treaty Series, Volume 226, No. 742).-

The latter tresty differs radicslily from the treaties
concluded under similzr titles between the USSR and her
socislist allies, It does not coumit Finland to anything
beyond the defence of her own territory, and is in effect
& guarantee for the ¥innish political neutrality. -
Jekobson, op.cit.. p. 49.

In recent years, this policy has been critisised abroad
for its alleghedly unnecessary erxaggeration by Finland.
A specific term, ‘finlandisation', has alsc been introduced
by the critics for the depiction of that policy.

10) It should be borne in wind thet, for instsnce, of the Nordic
countries the SiS members Denmark and Horwey also are
members of the Hovrth Atlantic Freaty Organisation (NATO).

11) E.g., the Conference for European Security and Co—oporatian;{
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Reference has already been made te the collaboration
between the lordic ccuntries in the field of air legislation
which certsinly is ouly cne specrific sector oi the traditionally
broad Nordic ce-operation in geuneral 12). At present, the
general systca of co-opeiction ic governed by the Treaty on
Co-operation between Lenmark, Figland, Iceland, Norway, and
Sweden, signed at Heleinki on Marech 2%, 1962, as amended on
February 15, 1971 15). inder thiz treaty, the Nordic countries
shall endeavour to waintain and develop co-operation among
themselves in Juridical, culbural, social, and economic fields,
and in the field of communicsations 14). The main bodies to
couduct this co-operaticn are the Nordic Council and, since

1971, the Nordic Council of Ministers at the parliamental

and governmental levels respectively 15). But collaboration

./. which held its Final Flenery Session at Helsinki on
Auvgust 1, 1975.

12) The Nordic collaboration has its roots as far as in the
14th century. uterrupted by soume three centuries of wars
between Denmark snd Sweden, the peaceful co-operation was
revived during the latter half of the 19th century. Since
then it has been under steady expansion s¢ as to embrsce
at present almost every sector of human activity.

13) Suomen asbuskokoelunn sopimussarja (the Finnish Statute
Book, Treaties Series) No. 28/1562 and No. 21/1971.

14) Article 1 of the Treaty.

15) Originally, the co-cperation st the parliasmental level was
conducted within the larger context of the Inter-Parliament-
ary Union until 1907, when the Fordic Inter-Parliamentary
Union (NIPU) did constitute itself as a regional unit of
the main orgenisation. This regional unit was, however,
rendered superfluous by the establishment on its own pro-
posal in 1952 of the Nordic Ccuncil, a permanent consultative
body for co-operatinn vetween the Parlisments of the member
States. Finland who Joined the HIPU after the First World
War, adhered to the Council in 1955,

- For more detezils, see Anderson, The Nordic Council, 1967,
Pp. 15, 16 8nd 24,

The Nordic Council of Ministers was established pursuant to
the 1971 Amendwment to the original treaty.
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shall also take place at ministerisl mesbtings other than those
of the Council of Ministers, throuziz spzcial bodies for co-
operation, and batween competent authoritics ﬂ6). Having
neither suprenationality nor a federalist programme, the
Nordic Council may =dopt only recommendations without any

17)

binding effect upon the wember Scates Phe decisions

of the Council of Ministers are, iu the contrary, subject to
certain conditions hinding on the States 18)' As to their
legal status, tne decisicn; wantld appear to be properly inter-
preted as internalional agreements concluded pursuant to the
authority derived by the Ministers from the main treaty.

The recommandatiocns zdophted and decisions taken by
the two main bodies will no doudt efficiently further the
creation of uniform rules and procedures in the Nordic
countries., In extra-Nordic context, the uniformity thus
achieved may result in increaced opportunity to common Nordic
representetion and, consequently, in a significant gain of
power beyond that available to the countries by separate
representationqg).

The highly protectionist attitudes of states pre-

16) Article 36 of the 1971 Amsndment to the treaty.

17) The Nordic Coumcil may also make proposals or statements
to the governmsnts of one o wore of the Nordic countries
or to the Nordic Council of Ministers.

Article 40 of the 1971 Lmendmant to the treaty.

18) The decisions at the Council of Ministers shall be taken
by unanimous wvete, each of the countries having one vote
thereat,., Decisicons uvon mativers that wnder the constitution
of one or more of the States vequire approval by the
Parliament, shall not be lLinding on the States before such
aporoval has been graunted by the Parliament of the State or
States concerned., ~Articles 57 and 58 of the 1971 Amendment
to the treaty of 1952,

19) E.g., the success of the single Nordic negotiating unit in
the "Kennedy-Round'" within the General Agreement on T'rade
and Tariffs (GLTT) crpanisation in 1967,

-See Jakobson, op.cit., p. ©7.
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valent in the field of internsbiocnal civil air trrLcport and

ge¢ ever involved nevertheless

L

the elements of nationzl presti
seen to frustrate vhe prospecis for common Nordic civil air
transport policies. Thus an inter-Herdie treaty of 1972
governing specifically the co-operation in the fields of
transportation and telecommunications excludes from its sphere
of application explicitly the cuestions ¢f circumstances
relative to the international aviation policies of the Nordic
countries 20). Furthermore, the consortium airline SAS of
Denmark, Norway end Sweden and the Finnair Oy of Finland stay
since the commencement in 1969 of the North Atlantic services
by the latter in fierce compebiticn with each other. Advocatbed
by the three SAS countries, the issue of Finnair Oy Joining
SAS hzs been the subject of discussion at numerous occasions
both within the Nordic Council and at Nordic neetings at the
governmental level., Thus far no particular terms or detailed
proposals for the congolidation have been made public or re-
ferred to. Actually, the argument has been presented rather
as a direct consequence of the Nordic co-operation as such.

On the Finnish side, however, this argument has been contested
a8 by far not so self-evident. It has also been maintained
that the bloc of the three SAS countries constitute eo ipso

a tendency toward wall-building between the Nordic countries

21). Improvement of service

and thus toward protectionism
as a result of mutual competition, the congiderably lower

expenditure level with Finneir Oy, and the success of that

20) Article 1 of the Treaty Between Denmark, Finland, Iceland,
Norway and Sweden on Co-operation in the Field of Trans-
portation and Telecoummunications of November 6, 1972.

- Suomen asetuskokoelman sopinussarja (the Pinnish Statute
Book, Treaties Series) No. 23/1973.

21) Mr. V. Saarto, then Minister of Communications of Finland,
addressing the Herdic Council on February 17, 1971. -

The Nordic Council, 19th Session 1971, Minutes of the
Sixth Meeting on February 17, 1971, p. 31,
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airline cs an independent company have also been mentioned
as further counter-arguments by the Finns 22).

Despite the steady growth of the Pinrair Oy in
recent years, statistics 23) still show a heavy disparity
between the two airlines with respect to inbtornationzl
operations., Thus the total lozd of 96,688,00C tonne-kilometres
carried by Finnair on international services in the operational
year 1973/74 24) smounted to 11,1 per cent only from the
corresponding SAS figure for 1973 227, fhe total load
carried along the routes conpecting Finland with Deunmark,
Norway and Swgden respectively awounted in the same periods
to 27,272,000 tonne-kilometres for the both airlines togetler
From this traffic, the Finnair share was 57.1 per cent or
15,580,000 tonne-kilcwetres coupared with 42,9 per cent or
11,692,000 tonne-kilometres for SAS, On tlhie routes connecting
Finland with Norway and Sweden resrectively, Finnair was
superior to SAS by almost four to one and 2.5 to one respectively,
but inferior by less than one to 1.% on routes between Denmark
end Finland, In addition to this, Finnair carried a total
load of 455,000 tonne-kilometres between Sweden and Norway
representing 6.1 per cent of the corresponding SAS traffic of
7,425,000 tonne-kilometres. The main dbulk of the SAS inter-
Nordic traffic, in all 70,990,000 tonne-kilometres, was

22) Ibid., pp. 31 and *%2.
i

2%) Source for the sbatistics referved bo in this paragraph:
The Nordic Courﬂ'l and the MNordic Statistical Secretariat,
Yearbook of Fordic Statistics_ 1974 (printed in 1975),

Table 125 (Lrafiic of Finnzir C/Y), p. 178, and Table 128
(Traffic of Scandinavian Airlines System (SAS)) p. 180.
~The percentage and proporticnal figures are computed from
the original information by the yreuen author,

-

24) Year ending on March 31.
25) 87%,721,000 torne-kilometres for SAS.
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carried bpetween the three SAS couubries and betwoen Denmark
and Icelend. Thus tho SAS trefizc to snd frow Finland amount-
ed only to 4.1 per cent of the eiriine's totzl inter-Nordic
traffic, The chares in the totsl inter~Norxdic traffic of
98,717,000 tomne-kilometres carxried Ly the both airlines to-
gether were 156.2 per cent for Finralr and 83.8 per cent for
sas 20)

The akove exsmiration of statistics may provide &
general insight into the proportionsl differences between
the two airlines concerned. But in the absence of any detailed
proposals or calcuistions thus far made publiic it would, how-~
ever, seem impossihle to draw any firm conclusions on the
question whether or not & werger would be in the best interest
for the one or the cther of the psriuies concerned. At the
governmental level, the guestion was discussed the last time
at the meeting of the Nerdic Ministers of Communications at
Reykjavik on February 9, 1970. According to Mr., P, Aitio,
then Minister of Communicaticns of Finland, the project proved
, to be impossible, and nc furtbher study thereof was intended 27).
But regardless of what the oubtcome may be, the relation between
the two airlines would appear to amount to a determinant for
the Finnish internsbtional civil air transport policy. Instead
of following & supranational policy adapted to joint or co-
ordinated operation in the casc of consolidation, Finland
would have in the opposite case to face and counteract the
competitive practices available to the SAS countries and to

develop her policies accordingly.

26) 16,035,000 and 82,652,000 tonne-kilometres respectively.
27) Press interview, Uusi Suecmi, Pebruary 11, 1970,
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Prepared by the Nordic Council, the Nordtrans plan
aims at the co-~ordinatinsn of loeaticon and transportation in
the Nordic countries taken as cne single region. In this
respect, the greatest advantage of the co-operation is seen
in the intensification of the joint contribution of the Nordic
countries internationsliy, carrying with it, inter alia, the
benefits of econcumies of scale and specialisation 28). As
to imnternational civil air tramsport, the centralisation of
the ever increasing long-haul services to 2 single super-
airport most adequately located on Saltholm Island near
Copenhagen has been proposed in the Nordtrans plan &s an
evidently advantageous solution for the mutual Nordic interests 2@
Consequently, the intra-Nordic eir connections would then
be degraded to a secondary tralfic level and function as
feeder lines te¢ the long-haul services, This project seems
perfectly fit %o the prevalent views of an expedient route
pattern (spoke~grid) for wide-bodied jet aircraft engaged in
long-haul services, It would also be in close harmony with
the thus far established position of the Copenhagen Kastrup
airport as the central bome-port for the SAS long-haul
services. On the Finnish side, however, it has been emphasis-~
ed that the project should not be understood as compelling
the Finnish direct services to call at Saltholm for inter-
mediate stops 50). But where the traffic originating in or
destined for Finland would not adequately support direct
services, the viability cof the Finnish services would be

heavily dependent upcer sdmission inte and exploitation of

28) Nordtrans, Nordic Reports, No. 1969:13, p. 179.
29) Ibid., pp. 93 and 184, '

30) M. Saarto, then Finnish Minister of Communications,
addressing the Meeting of the Nordic Council., -
Minutes of the 19th Session of the Nordic Council on
February 17, 1971, p. 32.
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the vast end ever growing air traffic market at Copenhagen 5?)‘
On June 6, 197%, the Parlioment of Denmark already
decided in favour cf the constzucvion of the Saltholm inter-
national airport. In this conjuncvion, an agreement also
was signed on June 8, 15973, babvween Denmark and Sweden on
the congtruction of, inter alia, & permanent sbationary link
between Copenhagen (Tenmark) and Malmd (Sweden) via Saltholn
Island (bridge/tunnel) 32). The Danish Parliament, however,
refused to accept this agreement which thus rendered void,
The question of bolh the staticnary link and the aiiport were
then in 1975 referred to specific national committees for
further study and preparaticn, The coumittess are expected
to submit their reports by 1977 53).
Some further recommendations thus far adepted by
the Nordic Council way also deserve being mentioned in this

context. Recommendation No. 16/1971 on Prohibition relative

31) From 1964 to 1973 the total number of take~offs and land-
ings on scheduled services at Copenhagen Kastrup airport
has more than doubled. Despite a decrease of 0.7 per cent
in 197%, the average annual increase during the whole
period was more than eight per cent., In 1973, the total
number of operabtions on schedulcd services at Kastrup was
133,943, - Yearbook of Nordic Svabistics 1974, Table 214
Alr Traffic: Take-offs and ILandings at Copenhagen aund
Malmd Airports, p. 271.

In consequence of the denocuncement in 1970 by Denmark of
the Dano-Finnish bilateral air iransport agreement, the
Finnsir traffic rights at Copenhagen stay at present on
& temporary basis, TFor details, see Chapter VIII below,

32) Yearhbook of Nordic Statistics 1974, p. 261,

%2%) Report of the Nordic Ministerial Council on the Nordic
Co-operation, Descember 1975, Nordic Council Document
C 1/1976, p. 214.

The Airport Committee shall prepare a combined evaluation
of the economic, eunvircnmental and other consequences of

the construction of a new airport at Saltholm Island and,
alternatively, the enlargemeny of the existing sirport

at Kastrup. - Ibid,

According to & statement by Mr., Enut Hagrup, Director
General of SAS, the Kastrup airport may still meet the
traffic demanda for twenty Lo twenty-I{ive years to come. -
Press interview, Jufvudstadsbladet, April 15, 1973,
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to Supersonic Alrcrait ie the Feoxdic Covntries proposes,
inter alia, that the Governuwents impose in comuon, st the
earliest convenience, on absolube prohibition upon f£light
performed by supereenic civil eircraft over land in such a
manner that the scnic toums reach the surface 3@). In a
contending Finnish cpinion it was avgued that, supposed
the supersonic transport (8ST) sircraft would succeed on
the trans-~ccean rouves, it would be unrealistic to try to’
close the Nordic aivspace for them., Furthermore, this
night also sdversely a2ffect the integration of the Nordic

countries in respect of cconouwics, tschnology, tourism and

t
the development of communications 55).

It would appear that, as pointed out in a Swedish
Air Force memoricl 36), the wording of the Recommendation
may be unnecessarily categorical, ‘the condition that the
sonic boom wmust in nc circumstences reach the surface would
smount to a total probibviticr of 211 civil supersonic flight
over land day and night, regardless of the fact whether or
. not the sonic boowm weuld have a harmful strength or effect

at the surface level 3?). It should elso be noted that, in

34) The Recommendation was adopted con February 17, 1971, with
sixty votes, five of the Finnish delegates abstaining,
and thirteen delegates absent. Prior to the final vote,
a dissentient Iinnish proposal was defeated by sixty
votes to five., This proposal, while opposing any absolute
prohibition at the time, aimed at the formulation by
the Nordic Governments in common ~ in gooed time before
the practical operation of the S8T would become actual -
of such prohibvitions and restrictions as they might intend
to introduce in this respect. -~ The Nordic Council,
19th Session 1974, lHinuvtes of the Sixth Meeting on February
17, 1971, p. %9. For the dissentient proposal, see Nordic
Council Document A 305/t Supplement, p. 8.

35) Mr. G. Fhrnrcoth, = Finnish Delepate, addressing the
Nordic Council. - Minubtes meniioned in supra note %4,
p. 38,

.%6) Noxdic Council Document A 306/t, p. 12, -~ The memorial
was dated on January 15, 1971,

37) Tbid.
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the light of subseguent experience, scnic booms created by

existing civil 895Ts sre unlikely to cause significant physical
- %8) . - .
dawage or injury P97 Looked e in bthe advent of permanent

operation of SST aircraft on scheduled services by France,
the United Kingdom end the U.S.5.1,, the Recommendation No.
15/1971 wouvld appear to have been adopted at least premature-
ly 39). To date, the Recounmendation has not been implemented
¢ otherwise officially confirmed in ¥irnland., 3But broughti
into effect, it would ber the operation of SST aircraft on
the various great circle rcutes traversing Finland and
thus frustrale tihe cpportunities for this country to draw
benefits of her geographical location,

Finally, as possible future determinants of a more
local nature two recoumendations of the Nordic Council aiming
at the development of the inter-Nordic air connections may
be recorded, First, the alleviation of the economic conditions
for the operation of short roubes connecting the domestic
networks of pairs of the Nordic countries was proposed 40>.

This course of action would involve also a reduction of the

38) Startle reactions and a certain amount of interference with
sleep are, however, Lo be expected under some circumstances,
- Annual Report of the Council -~ 1972, ICAO Decc 9085, p. 47.

39) It is understood that Aeroflot expects to operate about
75 8STs by 1978. -~ Annual Report of the Council - 1974,
ICAO Doc 9127, p. 30.

According to its memorial of December 29, 1970, SAS had
neither an order nor an opticn on SST aircraft. - Nordic
Council Document A 306/t, p. 7.

At a press interview in 1973, the Director General of SAS,
Mr., Knut Hagrup, confirmed that SAS had been extremely
careful with respect to the 857 issue. He nevertheless
was confident that the S57 would come scme time, perhaps
after ten years. - Hufvudstadsbladet, April 15, 1973,

40) Recommendation No. 8/1972 cf the Nordic Council,
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*1)‘ Second, a reconmendation was adopted %o

stage lengths
the effect that the Governments of rinland, Nerway and

Sweden should undertake, at the esrliest convenience, measures
for the establisbment of transversal alr services in the
northern parts of the countries 42>, The both gquestions

are still under further study and preparaticn within the

R
Nordic Council and the Nordie Council of Ministers *3).

(iii) Other Politicel Factore.

In the larger FEuropean context, Fiuland is a member

44) egbablished

of the European Civil Aviation Conference (ECAC)
in 1956 for the promoticn of the co-ordination, the better
utilisation, and the orderly development of the intra-European
air transport 45). The functions of ECAC are purely consult-
ative and its conclusiors and Recommendations subject to the
approval of governuents 46). But even so, the co-ordinated

policies adopted by the Conference would obviously override

41) It would be of interest to note that a similar idea bhas
been put forward in 1972 by the five states comprising
the Grupo Andino, that is to say Bolivia,; Colombia, Chile,
Equsdor and Peru., The fares on flights within that sub-
region were reduced by 30 per cent effective by May 1,
1973, with a view to promoting regional tourism. The
reduced fares, approved at the TATA meeting in Miawmi, were
available to groups of ten persons, -~ Annual Report of
the Council - 1973, ICAO Doc 9085, pp. 21 and 22,

42) Nordic Council, Reccummendation No. 28/1973.

4%2) The study and preparation of the latter cuestion was
referred in 1973 to a working group (the NEP-Group) under
the Nordic Ministerial Council. The group is expected
to submit its report before summer 1976, - Report of the
Nordie Ministerial Council on the Nordic Co-cperation,
Nordic Council Document C 1/4976, p. 204,

44) Established following an initiative of the Consultative
Assembly of the Counecil of Furope under the auspices of
ICAO, the Conference now counts in all twenty member
States.

45) Para. b, Article 3, of Resoluticn No. 1 of ECAC, as repro-
duced in the Yearbook of Air end Space law 1965, printed
in 1967, p. 259.

46) Article 5 of ECAC Resolution No. 1, ibid., p. 240.
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the national policy-meking and tvhug smount to determinants
for *the latter.

Awong the early messures of ECAC for the co~ordinsticn
of policies there are the preparstion of Standard Clauses for
Bilateral Agrecuents jﬁ 1959 7 and the adoption for signature
of the Internatioual Agreement or the Procedure‘for the
Establishwent of Tariifs for Scheduled Adr Services in 1966 48).
At preeent, FCAC is abttempbting to pavticipate in the final
stages of the study o1 Ivropean inter-cily transport conducted
Jointly by the Organisation for Econowic Co-operstion and
Development (OECD), the Duropean Council of Ministers of Trans-~
port (BCHMT) and the Buropesan FEcononmic Community (EEC) 49). The
outcone of this study may alsc affect the intra-European air
transport policics,

Despite the emphasised intra~Buropzan objective of
the ECAC, its activities have wore recently shown an in-

creasing tendency to turn ouiwards in order to protect the

commoxr: interests of the member States against outside compet-

- ition, particularly by the United States' carriers 50). This

has been specifically true regerding the non-scheduled inter-
national c¢ivil air transport > ). But changes in the discount
and promotional fare structure evolved by the scheduled inter-

national sir transport industry as an answer to the competition

493 The Standard Clauses were developed at the Third Session
of ECAC in March 1959, They are reproduced in the Hand-
book on Administrative Clauses in Bilateral Adlr Transport
Agreements, ICAC Circular 63-AT/6, 1962, Appendix II,
pp. 116 to 120,

48) At the Seventh Meeting of the Commnittee on Co~ordination
and Liberalization of ECAC on July 27, 1966,

49) ECAC Eighth Intermediate Session, Report, ECAC Doc ECAC/INT.
5/8, ’1975, p. 6.

50) Temmes' interview.

51) See, for ingtance, Raport by the Chairman of the ECAC Economic
Committee 11 (yun~»vredulea gir transport) for the dialogue
with the United Ststes and banudljn 1utnorltles on North
Atlantic charter ﬁ)*;(tmunu, ICAO Doc 9052, LCAC/8,

Appendix &, pp. 1320 to 159,
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from the non-scheduvled czrriers have inereagsingly oifected
the IATA rste-fixing wachinery so as to cause fregquent open
rete situations 52}, In this respect, the intervention of
the ECAC wmember States has proved wmost successful. Since
1971, several recommendations have been passed by the Conference
to the effect of reaching agreement on new fares and rates,
or maintaining "status guo" in open rate situations 53).

For some time, certain organiestions of Kuropean

integration deasling only occassionally with air transport
have criticised the organisation of European air transport
and made prorcsals thnereupon. Thus the Luropean Parliauent
vecommends, inter alia, a thorough investigation into coherent
bilateral agrcements and traffic rights at the level of the
Eurcpean Economic Community, the improvement of the existing
network of routes by asdding circular routes to two-way air
routes, and the invroduction of a common system of capacity
control 54). A common approach to regulatory provisions
affecting air transport and a common rate-making policy
related to capacity regulation are also called for by the
same recommendation 55). The Asseubly of the Western Furopean
Union urges the encouragement of concertation among its
member countries for the re-establishment of the balance

between the United States and Western Lurope through continuing

52) Annual Report of the Council - 1973, ICAO Doc 9085, p. 20,

5%) For details, see ICAO Doc 9062, ECAC/8, pp. 96 and 97;
ICAO Doc 9085, p. 20; and Arnual Report of the Council-
1974, ICAO Doc 9127, p. 21.

54) Report by the President of XCAC, Eighth Triennisl Session
197%, Report, ICAO Doc 2062, ECAC/8, Appendix 4, p. 98;
snd Annual Report of the Council - 1973, ICAQC Doc 9085,
P. 26.

55) Ibid.
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negotistion on traffic rights . The Consultabtive Assembly

W
=
N
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of the Council of Furope ingisns upon <the intensification
of the co-operatiocn between the flae carriers of the European
Communities with & wview 4o ensuring o Community approach to
a co-ordinated and progressive muliilatersl Liberalisation
of air traffic rights. The Assendbiy Resolution also under-
lines the need for BCAC to reach an early agrcement with
the United States and Canada permitting some effective control
of the capacity ofifcred cn scheduled air services on the North
Atlantic 57). Propositions of this kind, if brought into
effect in future, nay become determinants also for the
Finnish civil air btransport poliicy.

The two major western Evropean trade blocs, the
European Econcmic Conmuniity (Fil) 58) and the Buropean Free
Trade Association (EFT4) 59) have by the abolition or reduction
of the former heavy customs duties in thelr mutual trade
simultaneously accelerated the developuent of the transportation
industry, including internmational civil air transport, as well.
Thus, for instance, the establishment of branches on the
BEuropean continent by Noidic enterprises has created completely

60)

new demands on transport The corresponding trade bloc of

56) Report by the Presigd en1 of ECAC, Fighth Triennial Session
1973, ICAO Doc $052, ECAC/B, Appendix 4, p. 99,

57) Ibid.

58) TFinland is not a weaber of the EEC bub has a free trade
agreement therewith concluded on Cctober 5, 1973%. - Sucmen
asetuskokoelman sopimussarja (the Finnish Statute Book,
Treaties Series) lio. bu/ﬂ“”

59) Finland is an associate wmember with & special status in
EFPA since 1664, -~ See the Treazle relative to the Creation
of an Agresmental Reletionshiv between the Repubtlic of
Finland and tke Stable Memue 5 of the European Free Trade
Association of Januayr 1950, and March 2? 1961, -
Suomen asetuskokoe ILQUCS&TJ& (the Finnish Statute
Book, Treaties u“TlEg . 15 end 16/1561.

60) Nordic Council, Woxdirans Report, 1969, pp. 53 and 180,

S
Y
an
)



http:Europea.ll

081

the sociallist countries, the Council for Mutual Economxc
Assistance (CMEA or COMACON) 61) ray have a siwlar incitement
effect upon transportstion from and to its wmember countries.
The special needs for transport the* may ari€e from the
participation in or co~operation with such trade blocs might
under the circumstances amount to determinants for the Finnish
civil air traunsport policy.

An even wmore direct bearing uponr the said poli Cy may
have the bilateral treaties on co-operation in the field of
tourism that have been concluded in 1974 and 1975 by Finland
with five of the socialist countries 62). Under these treaties,
the parties will, inter alia, further the development of their

rutual tourist exchange.

(¢c) Economic Determirants.

Among the economic factovs Jecisive to a country's
international civil air transport pulicy, the characteristics
which determine the value of that country as a source or
destination of air travel seem to he of cardinal importance.
Additional factors of more gpecifiz or temporary nature could
also be recorded, such as consideratio:ms relative to the balance

of payment, purchase oxr sale of eguipment, and the like 65).

(i) Source.
The demonstrated ability of a country to produce air-

craft boardings within its territory should evidently be

considered the key bargaining ploy in contemporary bilateral

61) Finland does not belong to the COMECCH but has concluded
on May 16, 1973, a treaty of co- operatlon therewith., -
Suomen ﬂootuuko oclman sopimussargja (the Finnish Statute
Book, Treaties Series) No. 35/1973.

62) These countries ere: the USSE, Pulgaria, Mungary, Poland
and Romania, ~ Suomen ustuuno‘J~1mﬁn sonimussarja (the Finnish
Statute ook, chatic“ Series) No. 6y 25 40 and 35/1975 and
No. 1271976 1‘€*<)pective~ly,

6%) Thornton, op. cit., pp. 49, 54, 92 snd 101,
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civil air transport negotiations 7/, dhe degree of ability
or disability in this resyect vould thus directly influence
the policies available for the country concerned. Broken
down, this feabure wculd appcar to consist of a wmultitude

of components. Awncng thsse, the size and prosperity of the
population and vhe anuuber of nabiocnsls of the country living
in an expatriate status abroad have been held and reasonably
proved to be proportionally indicarive of the productivity
in aircraft boardings in pleasure air trevel 65). Regarding
business air travel, vhe total volume of the bilateral trade
between two countries would be similarly indicative 66).

Now, let us try these hypotheses to the Finnish
circumstances. AS to the size of pepulation, Finland with
her 4,68 million inhabitsnts in 1674 placed among her bilateral
air partners superior only to Norway and the extremely small
countries Iceland, Malta and Lutembourg 67). In the other
extreme, the treaty ccupagnions of Finland include such giants
as the United States, the USSR and the People's Republic of
- China., Regarding prosperity, the Per Cepita Gross Domestic
Product (GDP) of 3,720 U.S, dollars achieved by Finland in
1973 equals roughly the corresponding figures for the United
Kingdom, Austria and the Netherlands 68). In this respect,
Finland is inferior to only ten of her treaty partners. While

these ten, however, belong to the twelve richest countries in

the world, the position of Finland would appear to be favour-

64) Ivbid., p. 58.
65) For details, see Thornton, op.cit., pp. 50-52,
66) Ibid., p. 52.

67) For the population figures, see Appendix I,
~ According to olfficial population projections for Finland,
the population would total 4.35 million in 2000; it would
thus have decreesed by almost 0.24 million people since
1970. This would be caused by the decline in the birth rate
and the risec in emigration since the 19603, - The Fopulation

Research Institute of TPinland, Iopulation and Development in
Finland, 197%, pp. b and 62.

€8) Yor the specific figures of the countries, see pppendix I,
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sble., Another indicator of the ztandard of living, the number
of passenger cars in proporiion Yo the size of population
(167 cars per 1,000 inhabitants for Finlend in 1971) provides,
with the exception of the United Kingdom and the Netherlands
who are in this respsect superior to IMinland, the same general
response as the Pe. Cavite GDP fantor 69>* The disaavantage
of the small size of population would thus be significantly
outweighed by trie more favouratrle rrosperity factor 70). And
compared with the socialist coundries, the travel restrictions
imposed by those countries upon their nationals, in addition
to their radically lower prosperity level, make Finland as a
source of pleasure air travel by far superior te those more

7).

porulous countries

Before the Seccnd World Var, emigeoation from Finland

)

was rather insignificant & . It was heading mainly to the
United States, Bub afiver the war, emigration has grown rapid-
ly. Forced by unenmployment et home or persuaded by the higher
salaries and standards of living in the western neighbor

" country, almost 90 per cent of all the post-war Finnish emigrants
have moved to Sweden. It is estimated that in 1973 there were
already 300,000 Finnish emigrants living in Sweden. The
remaining 10 per cent of the emigrants have moved mainly to

the other Nordic countries, or to Australia, the United States

or Canada., Having regard to the low-priced charter flights

70) In 1974, the Finnish expenditure in recreation and enter-
tainment was 8,1 per cent of the total private consumption.
Valtiovarainministerid, Taloudellinen katsaus 1975 (Ministry
of Finance, Economic Survey for 1975), 1975, Table 21, p. 84.

71) According to Mr. P, Todorov, Chairman of the Tourism Committee
of the Council of Ministers of Pulgaria, of the 2.7 million
foreign visitors in Bulgaria in 1971, 6,000 were Finns, while
only 1,000 Bulgarians visited Finland in the same year. -
Press interview, Hufvudstadsbladet, February 18, 1972,

72) Source for this psragrapn: The Populstion Research Institute
of Finland, op. cib., pp. 12 and 13,
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irequently opersted from Finland te Horth Anerice by specifie
Pinnish affinity associations, it ccould be reasonably maintained
that the oversess eumigration does not amount to a significant
source of scheduled sir travel in Finland 73). But the Fimns
making their living in Sweden could, in the contrary, be ex-
pected to contridbute considerably to the scheduled air travel
between the two cocuntries both ways. The fact that surface
transport must for the wost part traverse both land and sea
outweighes the advantape of moéerate distance, The resulting
waste of time wonld thus cause diversion from the modes of
surface transport to the air services 74).

Speaking of business travel, the bilatersl trade
factor proposed before would seem to suggest that the bulk
of such air travel move from Finland to Sweden, the United
Kingdom, the Federal Republic of Germany, the USSR and the
United States respectively 75). The next five countries of
iuportance would be Denwark, France, the Netherlands, Norway

and Japan in this specific order.

73) E.g., a total of 22,000 passengers were carried in 1971
on affinity group charter flights between Finland and North
America. ~ Press interview with Mr., K.J. Temmes, Director
General of the National Board of Aviation of Finland,
Uusi Suowi, January 11, 1972,

P4) The heavy disparity in the number of revenue passengers
carried by Finnair, on the one hsnd, and by SAS, on the
other, cn scheduled services between Finland and Sweden
would be partially indicative of this feature. -

In 1973, these figures were 199,014 rcvenue passengers
for Finnair and 86,256 for SAS, ~ Yearbook of Nordic
Statistics 1974, pp. 178 and 180,

75) The combined wvalue of imports from these five countries
to Finland in ‘1973 awounted to 61.8 per cent of the total
imports to this country. The combined value of exports
from Finland to the same five countries accounted for 60.2
per cent of Finland's total exports.

The percentage fisures have been calculated by the present
author on the basis of the figures to be found in Tables
84 and 85, Yearbook of lioxdic Statistics 1974, pp. 122-125.
For the trade figures, sec Appendix I,
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At this po.nt, a look into the statistices mny provide
us a general view of the present status of Finland as a source
of air travel. In 1874, the tobal number of passenger depart-
ures by air from Finland was 702,316, an increase ol 3.0 per
cent over the previous year. Thus the passenger depariures
by asir wade 14.5 per cent of the combined total of 4,842,009
passenger departures by all wodes of transport that year 76).
Of the azir departures, international charter traffic (Inciusive

Tours) eccounted for 234,000 passengers or 33.% per cenb 77).

(ii) Destination,

As pointed out by Thornion, the value of a counvry
as a destination for air travel depends to a large extent oun
motivation and is thus behevioristic rather than demograplhic 78).
An inquiry conducted in 1963 by the Suomen Matkailijayhdistys
(Finnish Tourist Association) among foreign tourists then
visiting Finland disclosed certain basic umotivations 79).
The novelty of Finland as a tourism country was mentioned by
almost all visitors other than Swedish or Norwegian, As
another advantage, the abundance of space was emphasiscd
especially by travellers from central Europe 80). Further,
the beautiful nature of the country snd the exceptionally
large opportunities to varicus kinds of outing offered thereat
were appreciated, To the extra-Nordic tourists, Laplend and

the Midsumumernight Sun of course were of special interest.

76) Matkailun edistimiskeskus, Matkailun Vuogikirja 1974,

Table 3 (Passenger Traffic between Finland and Other
Countries, Incl. Nordic Countries, in 1974), p. 8.

77) Finnish National Board of Aviation, Yearbook 1975, p. 6.

78) Thornton, op. cit., p. 5S4,

79) The Present State of Tourism in Finland and Plans for its
Develorment, Publications of the Nationsl Planning Office,
Series A:17, 1965, pp. 39 and 40,

80) The average density of population in Finland is only four-
teen inhabditants per square-kilometre,
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Last but not least, attention was paid slso to the Finnish
hospitality and the cultural schicverents of the Finns,
particularly in the fields of arclhiitecturc and art design
industry.

The above motivations may be equally relevant even
today. It should also be pointed out that the climate of
Finland is far from that severe one might expect on the
ground of the geographical location of this country in the
far North 81). The winter season with snowfall and freezing
temperatures lasts normally from October to April/May except
on the south and south-west shore and in the archipelago
where it is milder. In the SBouth of Finland, the number of
daylight hours vary from a maximum of nineteen hours in the
Midsummer to only six hours close before Christimas. In the
northernmost part of the country one can enjoy continuous
daylight through seventy-three days in summer but must in
turn endure fifty-one days of undisrupted darkmess in wintex-ng
Due to these circumstances, tourism to and within“Finland
is divided into summer and winter seasons, the former of which
is by far more important. In North Finland, the winter
tourist season must be confined to the spring months exclusively.

Of Finland's total area almost ten per cent consists
of internal waters. The scenic features predominant in most
parts of the country are the forests and lakes. The lake

structure enables the operation in summer-time of & multitude

81) Due to the Gulf Stream, the predominant warm south-westernly
winds and the soothening effect of the numerous waters,
the average temperature in Finland is about six centigrades
above that otherwise experienced at the same latitudes. Thus
the daily temperatures measure from a high of plus 30-%5
centigrades in summer to a low of minus 30-50 centigrades
in winter. - Incyclopaedia Fennica, Volume 8, 1964, columns
5%9 and 550.

82) Encyclopaedia Fennica, Volume 8, 1964, column 550.
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of extensive inlandmfaterway gervices for pleasure, Along
the sea-shore, marine tours across the labyrinthine archipelago
of countless islands and skerrices also are operated. Still
another tourist attracticn might be the domestic rail, bus
and air fares in Finlsnd which sre among the chespest in
Europe 85). A reletively dense chain of modern hotels, motels
and other accommodation facilities are offering their gervices
to the travellers 84).

In this comnection, the increasing appreciation of
Finland as a site for international conferences and other
important meetings 85) should be recalled, as well as the
growing foreign interest in the cultural occurences arranged
in Finland, such as the Finland Festivals, an annual chain of
a number of separate art features.

The official prowotion of tourism within and to
Finland is conducted by the Matkailun edistémiskeskus (Tourism
Promotion Center), established by March 1, 1973, under the

86).

Ministry of Trade and Industry Supervised by the Center,

- the Finnish National Tourist Offices operate in six European
countries and in the United States. In Los Angeles (USA), Fin-

land is a party to the conmon-Nordic Tourist Office 87).

83) Matkailun Vuosikirja 1972/7%, pp. 12, 13, 15 and 16.

84) At the beginning of the year 1974, there were 378 hotels,
70 motels and %4% boarding houses or motor inns in Flnland -
Matkailun Vuosikirja 1974, p. 17.

85) E.g., the Strategic Arms Limitation Talks (SALT) between
the United States and the USSR and the Conference for
Iuropean Security and Co-operation which were held partly
in Helsinki.

86) This agency was preceded by the Matkailutoimisto (Tourism
Burecau) established by March 1, 1971, within the Ministry
of Trade and Industry, and the Council of Tourism, instituted
by March 1, 1969, Eefore that time, the promotion of
tourism to Finland was conducted in practice by the Suomen
Matkailuliitto r.y. (Tourism Association of Finland) on
a State subsidy. - Matkailun Vuosikirja 1972/7%, pp. 48and 49,

87) Matkailun Vuosikirja 1974, pp. 48 and 49,
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The last svailable statistics show a totsl of
698,858 passenger arrivals in Finland by air in 1974, an in-
ciease of 3,9 per cent over the previous year 88). Of the
grand total of 4,864,799 passenger arrivals in Finlend in
1974, the air arrivcls accounted for 4.4 per cent 89). The
bulk 9O)of foreign eir travellers arriving in Finland directly
from non-Nordic countries consisted of nationals of the United
States, the Federal Republic of Germany, the United Kingdom,
the Netherlands and Switzerland, in this particular order.

It would appear that the position of Finland as a
destination for air travel is reasonably modest and that good
prospects for its further development also exist. This con-
clusion would seem to be partially supported by the fact
that the Finnish balance of travel, having theretofore been

g 9,

negative, has shown a steady profit since 196

(iii) Other Economic Determinants.

Certain factors of a wore special nature, such as
balance of payments considerations and questions of equipument
purchase, also have been held susceptible of determining to
some extent the civil air transport policies of a country 92).
It seems to be a generally accepted point of view that a
national airline, engeged in international civil air transport

is an important earner of foreign currencies and thus a

significant factor with respect to the balance of payments of

88) Matkailun Vuosikirja 1974, Table 3, p. 8.

89) Ibid., p. 7.

90) 94,602 passengers or 68.2 per cent of the total of 138,704
non-Nordic air travellers, - Matkailun Vuesikirja 1974,
Table 4, p. 9.

91) Matkailun Vuosikirjas 1974, p. 23, - The profit has varied
between 4 million rmk in 1969 and %40 million Fmk in 1973,
The figure for 1974 was 320 million IFuk.

92) Thornton, op.cit., pp. 92, 97 and 104,
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its home-country. Similarly, Finrair Oy has been maintained
to be one of the preatest earners of foreign currency awmong
the Finnish enterprises 93). Especially when the bslance of
payments shows a huge deficit, as it does tolay in Finlend 94),
the necessity to secure the national airline’s interests may
reduce the bargaining power of the country and lcad to commit~
ments otherwise deemed unacceptable.

The contemporary concentration of aircraft manufacturing
industry to a few countries makes these particularly sensitive
to the marketing interests of that irndustry. Finland who
has today no such industry worth of mentioning would thus
be put in an advantageous position if negotiating on traffic
rights with a manufacturing country, provided that equipment

purchase would be used as a bargaining ploy thereat.

93) Statement by Mr. G. Korhonen, Director General of Finnair
Oy. - Press interview, Uusi Suomi, Janvary 12, 1972.

94) The deterioration in the current balance, which began at
the start of 1973, became more pronounced during 1974
and by the first half of 1975 the deficit amounted to
8,482 million Fmk representing about 9 per cent of the
Gross Domestic Product. -
OEGCD_Fceonomic Surveys, Finland, December 1975 (printed in
1976), pp. 6 and 7,
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CHAPTER III ~ THE DEVELOPMERT OF TH FINNISH CIVIL AIR
TRANSPORT INDUSURY

Given the significant rositioa which major airlines
of a country have in bilstersl air transport negotiations asnd
policies for that courtry, a swvey in the development of the
Finnish civil air trarsport indushry seems to be called for in
this copntext., For an examinetion of bilateral air transport
agreements, however, certain features of the nationsal air
transport industry may be of specific interest. Thus the ex-
pansion of the internaticnal route network of an airline would
visualize not only the application of the relevant agreements
in practice but alsce future vrends to be reasonably enticipated.
Strong economies and efficiency in operations are generally.
easentials for an airline to face foreign competition. The
same festures also streagthen the case for the carrier's houe-
state in bilateral negotieticns, In this respect, the cowposit-
ion of a company’s fleet would reveal important details. More
specifically, the {ype of sircraft used may or may not be a
general guarantee of sufficient range, speed, comfort, and
reliability. These factors also have a direct bearing upon
the reputation of an airline among customers, In this context,
the sirline's safety record also pays a significant role.
Furthermore, the figures of an airline's production and revenues
would provide an insight into the economic feasibility of the
exploitation of the agreed services. And still another point
worth of exsmination in this connection would be the degree of
state participation in and control over the enterprise. Along
these outlines, let us now focus on the development of the two
Finnish flag-carriers, the Finnair Oy, and the Kar—Air Oy, In
a third subsection, the relations between the former and the
International Air Transport Association (I.A.T.A,) are shortly

examined.
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(&) Finnair oy .

Aero O/Y 23, the first Finnish civil air transport
enterprise viable encught to commence operations, was registered
on October 9, 1923 5), thus obtaining Jjuridical personality.

On March 2C, 1924, the company began operations between Helsinki
and Tallinn (Reval}, tvke capital of Estonia. ZILater in the

ssme year, on June 1, scheduled services were initiated on

the route Helsinki-Stockhelm under reciprocal agreenent with
the Swedish company AB Aerotransport (ABA). Thus from the

very beginning, active co-operatinn with foreign airlines was
charecteristic of the asctivities of Finnair. Though not until
1938 operated by aircraft of the Finnich airline, an extension
of the Helsinki~Tallinn service to Berlin vie Riga, Konigsberg,
and Danzig was establisned under & reciprocal agreement with
the Deutsche Jufthansa (DL), Since 1930, Firnair also took
sctive part in the Furopean night mail flights on agreed stages
in Sweden and Denmark., Ancther significant application of

the co-operaticn policy was the establishment in 1933 of the

" Scandinavian Air Express by the Finnish, Swedish, and Dutch
airlines 4>.

Until 1936, the air services to Tallinn and Stockholm

1) General sources for this subsection:
-Press Releases by Fimnair of 1963 ("Finnair 40 1923-1963"),
of July 1967, and of Septenber 1971,
~The Finnair Story, published by Finnair, 1973;
-Finnair Annual Reports for the years 1959 to 1974/75,
-Friis, "Finnair on the North Atlantic", Esso Air Vorld,
Volume 21, Ho. 5.

2) In 1968, the company changed its name to Finnair Oy. In
the following, however, the term Finnair is used to mean
the company regardless of its actual name at the time of
the incidents referred to.

3) The Finnair Story, 1973, p. 14.

4) By this service, the voyage from Tallinn via Helsinki, Stock-
holm, snd Copenhagen to Austerdam, and by comnecting services
further to London or Paris could be made normally in 24 hours,
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were operated Irom wabter bases. IDut the opening for traffic

¢f the civil lend acrodromes st Turku and Helsinki (Malmi) in
1635 snd 11936 resvectively, made it possible to switch the
services over (o thege aerodronss, and the hydroplane paramouncy
suddenly tock an end. This wmove alac sllowed regular year-round
operations instead of the foramer vraffic periods,

In 1938 Fimnair already was making preparations to
meet the vigerous trarfic growth expected due to the 1540
Olympic Games to be held at Helsinki. The thought of overseas
air services also was presented in the course of the Nordic
co~operation. These plans together with the 1940 Olyumpics
were, however, precluded by the outbreak of the war,

During the Winter War (19%9-1940), international
services were maintained cnly to Sweden., After the war,
services to Taellinn were resumed but had to be closed again
because one of the Finnair Junkers Ju-52 aircraft was shot
down and lost over the Gulf of Finland en route to Helsinki
from Tallinn. During the Continnation War (1941-1944),

- international services were maintained to Sweden and, since
November 1941, along the reopened route between Helsinki and
Berlin. By the end of the war, all flying in Finland was
prohibited until further notice by the Allied Control Commission.,
International air traffic was sllowed temporarily during the
first two months of 1945 but prohibited again until November
1947,

The international operations of Finnair resumed with
the reopening of services on the Helsinki-Stockholu route. But
during the two decades that followed, a continuous expansion
of the international route network was carried out. Thus the
routes operated by Finnair were extended in 1948 to DNenmark

and Holland, in 1951 to West Germany, and in 1953 to France
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and the United Kinglowm. By the innuguretion on February 18,
1956, of the route Helsirki-Moscow, Finnair pleced itself first
among the airlines of the Westerr world to maintain air
services to the capitel of the U,5.5.R. The route network
embraced further in 4958 Switzerland, and in 1960 Norway.
In 1962, the unduplicated total length of the company's inter-
national routes passed the 10,000 kilometres mark. But the
expansion developed further so as to reach in 1963 Italy, in
1964 Tuxembourg and Spain, and'in 1965 Yugoslavia and Greece,
By the opening in 1969 of the so-called Danube route, also
Austria, Czecboslovakis, and Hungary vwere reached. In the
Seventies, & Finnair service to Portugal wes inaugurated in
1971, and scheduled services commenced also to Poland, Belgium,
and the German Democratic Republic in 1973. Since May “i4,
1969, Finnair hes maintained scheduled services across the
Forth Atlantic between Helsinki and MNew York. In suwmer 1974,
the unduplicated total length of Finnair's international routes
was already 67,205 kilometres 5>.

It would be clear without saying that in the course
of development the details of the route network have been
subject to continuous changes. Thus some of the countries

mentioned above have been dropped from the company's itineraries,

5) From this figure, 45,857 kilometres count for the European
services, and 21,348 kilometres for the North Atlantic
route, - Finnair Annusl Report 1974/75, p. 24.

Apart from the domestic leps on the Helsinki-Turku-Maarian-
hamina~-Stockholm route, Finnair had operated until 1937
international services only. But since then, scheduled
domestic services proper also have been included in the
company's network. The development of these services has
been closely related to the traffic offering. According

to Finnair Annual Report 1974/%5, the unduplicated total
length of the domestic routes was in summer 1974 already
16,841 kilometres (p. 24).

www.manaraa.com
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or called at only tesporarily or seascnally. At present 6),
Finnair is waintaining scheduvicd irternationzl passenger _
services through four different guloways 7) to seventeen
European countries and the United States. The services are
operated either by daily returan flightes or om a less frequent
weekly basis, Among the foreign states cf call there are

five socialist countries 8). Besides Denmark, Belgium, and

9

the Federal Republic of Germany -/, sll the countries concerned
have a bilateral air transport agreement in force with Finland.

Reciprocal scheduled services are being opcrated to
Finland by the airlines of all the five socialist countries
and the United Kingdou, the Federal Republic of Germany, and
Switzerland under pooling agreements with Finneir 10). The
three S,A.8. countries do operate similar sorvices independently.
Thus the Finnair services to the remaining six Furopean states 11)
and the United States have, for the time being, no reciprocal
foreign counterparts.

The points of call include four different localities
in Sweden, two points in either the U.S.S.R., and the Federal
Republic of Germany, and one point in each of the remaining
states, All of the reciprocating foreign services call ex-
clusively at Helsinki. With the exception of the route
segments between Warsaw and Vienna v.v. and between Brussels

and Paris v.v,, local traffic is allowed om all international

6) In the Winter Season 1975/75. ~ General source: the
Finnair published time-~table for 1.11.1975-3%1.%,1976,
~For details of the routes, frequencies, and aircraft
used, see Appendix IT to this thesis,

7) These sre: Helsinki, Turku, Maarianhsmina, and Vaasa, =~
In the summer scason, services are usually maintained also
from Ivalo to Kirkenes in Norway.

8) The U.S.S.R., Poland, the German Democratic Republic,
Czechoslovakia, and Hungary.
9) With the latter an agreement has been signed but is not
yet in force,
40) Finnair Annual Report 1974/75, p. 7.

11) The Netherlands, France, Belgiuum, Luxewbourg, Spain, and
Austria,
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stages of the netuork.

In addition o the scheduled passenger services,
Finnair is operating specific carpe flights from Helsinki to
Stockhiolm, Amsterdan, London, Frankiort, and Duesseldorf respent-
ively. ©Some of thess services are being uwaintained in cooperation
with the British and the West Cerman carriers respectively 42).

It would sppear that the eguipment policy of Finnair
has alwazys been one of modest enterprise and met irsreacged
demands sensibly 15). In the ecarly years, the founr-seat
Junkers F-13s together with the nine-seat Junkers G-24 formed
the Finnair fleet until 1932, Since then, the famous Junkers
Ju-52 aircraft constituted the main tool of the airline on
international services throughou’ the 1930s and the early
19408 1),

Preceded in 1941 by two second-hand airliners of the
type Douglas DC~-2, the then ubiquitous Douglas DC-3 aircraft
was introduced in the company's fleet in 1246, This type
formed the backbone of eguipment right up to the late
19508 157,

In the search for bigger planes to meet the ever in-
creasing traffic demands, a nolewcrthy degree of skill and
foresight was demonstrated by the Finnair management. Thus
Finnair was the first European airline to operate the Convair-

240, and the Convair-440 Metropolitan aircraft 16), the first

12) For details, see Appendix II.

1%) Davies, A History of the World's iirlines, 1967 (reprint
with corrections), p. 287.

14) In 811, five Ju-52s were bought by Finnair,

15) A total number of ten DC-%5 were purchascd. The last five
of them were dropped from regular passenger services as
late as of April 1, 1967,

16) In all, eight Metropolitans wers bought. Some of them are
still in operation with the company.
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of which were received in 1953 and 19%% respectively. In

a Frernch Caravelle ST-240 IIL. Tue inauguration on April 1,
1960, of the Caravelle services bebtween Helsinki and Stockholm
placed PFinnair fifth airline in the world to operate this
reliable aircraft 47}, Pt soon in 1964 Finnair was the

very first airline in the world to use the second generation
of this craft, the Surer Caravelle 0B, The latter type still
is the wainstay on the company's kuropean services but will
soon be replaced by the DC-9-50 type aircraft, six of which
have been ordered bty the company qg). Since 1971, second-hand
C-9-10 and bC-9-15 sircrsft have been operated mainly on

the doumestic services but partiy also in international traffic.
The North Atlantic services were commenced with brand new
DC-8~-62 CF aircraft but have been operated since March 1875
also with DC-10-30 mirliners, two of whichweredelivered to
the coupany in 1974 and 1975 respectively.

Today, the fieet of Finvair consists of two DC-10~30s,
three DC-8-62 CFs, eight Super Caravelle 10Bs, eight DC-9-10s,
one DC-9-15, and five Convair-4#40 Metropolitans. In asdditionm,
three of the gix DC-9-50 aircraft on order, have been delivered

19),

in January-February 1976 To meet the ever growing traffic

17) Davies, op.cit., p. 488. ~Air France was the first on May
6, 1959, closely followed by S.A.5, on May 15 of the same
year., - Ibid.

18) Finnair Annual Repcrt 1974/75, p. 40.

19) Uusi Suomi (a Finnish newspaper), January 28, 1976, and
February 23, 1976.
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demands, the compasy hes from tiwe to time supplewented its

. . . 203
fleet with leased couipwent <77,

To date, the safety record of Fimnair is relatively
good. Apart from the sheoting down in 1940 of the Finnair
Ju~-52 plane "Kaleva", which oscurrence the cowpany cannot he

ki iy

blamed for, there have bsen only two fatal accidents in the

20a)

early 1960s Thus far, there has been only one single

atteupt to hijack a Fimnair plane 2O0),

20) During the financizl year 1974./75, for instance, Finnair
leased two Super Caravelles, one for the entire year and
the cther beginning in December 1974. Finnair also
continued to lease a DC-8-51 from Kar-Air Oy for charter
flights, ond a DC-6B-5T for cargo flights., -~ Firmair
Annual Report 1974/75, p. 10.

To the list of aircraft introduced above, two de Hevilland
Dragon Rapide aircrzaft and two Douglas DC-6B aircraft
shiould be added.

The two Rapides were operated in the late 1930s and in
the early 1940s on domestic services. The DC-6Bs again
were owned by the company in the 1960s but were mainly
leased to other companies,

For several years already Finnair has owned a couple of
Debonair light aircraft for the use by its Aviation
College.

20a) On January 3, 1961, a Finnair DC-3 aircraft en route
from KruununkylZ to Vaasa wmet with a fatal accident in
which all the twenty~two passengers and the crew of three
were killed,

Another DC-3 aircraft was lost on November 8, 1963, en route
from Turku to Mazrisnhewina. This accident cost the

lives of twenty of the passengers and the both pilots,

while three persons were seriously injured.

20b) This attempt was wade on June 29, 1971, on board a
Finnair DC-9-10 gircraft en route from Helsinki to Turku.
The hijscker, a woman armed with a 6.35 calibre pistole
was, however, swiftly and firmly forced into a seat by
Stewardess, Miss Marketva Autio, and then disarmed by
other Finnair personnel, - For more details, see Uusi
Suomi, June 30, 1971.

www.manaraa.com
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Illustrative of the growth of TFinnair's oper&fions
as it may be, the total sunual production of the coupany,
expressed in terms of available toore-kilometres, pasged
in 1928 the 100,000 kilowetres mark, and has since then
multiplied by bten by 1942, 1954, and 1967. The last available
statistics show the figure of 323.% million available tonne-
kilometres for the opcrazbtional year 1974/75, an increasse of
7.7 per cent over the previous year 21).

The inauguration of the North Atlantic services in
1969 certainly warked & vigorous expension in the production
and business of the company. Thus the nuuber of available
tonne-kilometres on scheduled internationsl services rose
from 74,890,000 in the operational year 1968/69 to
157,648,000 in 1969/70, an increase of 111 per cent., The
increase in revenue tonne-kilometres amounted‘in 1969/7C
to 74 per cent over the previous year. Consequently, the
weight load factor dropped from 42.1 per cent in 1968/69 to
only 34.8 in the following year but was in 1970/71 soon
up to 37.9, and in 1974/75 to 40.5 per cent., The total
operating revenue for the compaﬁy vas in 1974/75 541.9 million
Finnish Marks, and the profit 1.3 willion Finnish Marks.

On the North Atlantic run, production increased
from 106,658,000 available tonne~kilometres in 1971/72 to
109,622,000 in 1974/75, Sales grew even faster, from
36,529,000 revenue torme-kilometres in 1971/72 to 44,814,000
in 1973/74, but decreased to 41,566,060 revenue tonne-kilo-
métres in the year that followed 22). The figures for

scheduled Furopean services increased from 97,322,000

21) Finnair Annual Report 1974/75, p. 21.

22) Thus the weight load factor rose from »4.2 per cent in
1971/72 to 41.2 per cent in 1973/Y4 but dropped to 37.9
per cent in 1974/75.
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available tonne-kilometres in 1971/72 to 132,514,000 in
1974/75, and from 43,557,000 revenue toune~kilometres to
55,412,000 respectively 25).

During its fiyat four years of cpevation, the Horth
Atlantic service accounted for roughly 12 per cent oi the
company's total revenue, while the corresponding share for
the Furopean services was penduling between 4C.3 and 42.9
per cent, More recently, however, 2 slight decrease has been
characteristics of the both truffic sectors 24). The cor-~

responding figure for domestic services rose from 15.0 per

Y

cent in 1969/70 to 17.9 per cent in 1974/75 25), TFor charter
and leasing operationa, the share in total revenue has varied
between 17.4 and 23.3 per cent dvring the ssme periocd. It
would thus appear that the scheduled European services still
aré holding the position ol the most significant traffic
sector for the company 26).

Originallj, Fipnair was established on a basis of
completely private owsnership with the share capitsl raised by

the founders theuwselves. But soon in 1926, a loan was granted

to the couwpany from public fundes fer the purchase of equipment,

23) The weight load factor decressed correspondingly from
44,8 per cent in 1971/72 to 42.6 per cent in 1974/7%.

24) In 1973/74 11.% per cent for the North Atlantic route
© and 41.1 per cent for the Furopean services, and in
1974/75 8.8 and 39.3 per cent respectively.

25) It would be of interest to note that since 1545, the
number of passenpers carried on domestic services has,
with the exception of the years 1951 and 1952 only, ex-
ceeded the number oi intzrrational passengers. Because
of the short stapge lengths, the figure for available tonne-
kilometres in domestic traffic was in 1974/75 etill as
low as 81,337,000, yet the weight load factor was up in
47,4 per cent.

26) The iupact of the DC~10-30 wide~bodied aircraft on the
company's operaticns is not yet covered by the last
available statistica for 1974/75 because of the coumence-
ment of the DC-10-%0 operations alwost at the end of that
statistical year,
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Furthermore, a direct State subsidy was granted to the company

COT

in the same year The annusl osubsidy then rose step by

step but remained nevertheless propurtionslly among the
smallest in Furope 28). Horeover, irom 1930 to 1937 this
subsidy decreased by twoe thicds in proporticn to btonne-kilo-
metres flown by the compeny 29), In addition to the direct
subsidy, Fimnair was remunersted by the State for the con-
veyance of air mail 50). Indirect subvention in the form

of building of airdromes and facilities, and of establishing
wireless snd meteorological services also was provided by
the State,

Specific safeguards of the State interests were
established in the Charler of the company as to the Government
representation in the Board of Directors, and the signing
for the company. Additional controls were provided for in
the agreements concluded between the Government and the
company on the operation of the services to be subsidised 342

In the late 1930s, certain Governmental plans were
nade for the replacement of Finuair by a single joint stock
company, substantially owned end controlled by the State.

The coupany proposed would overtake administration of the

entire ground orgzuisation of civil air transport except air

27) Salovius, "Statens &vervakande och understddjande av den
civila luftfarten i Finland", Noxiisk Administrative Tid-
skrift, 1935, p. 400,

28) See Coumittee Report No, 11/19%7, p. 28, for a reference
to the League of Nations publication "Economics of Air
Transport in BEurope" of 1935, According to this reference,
the subsidy for Finnair amounted in 1935 to 38.6 per cent
of the company's total revenue coupared, e.g., with
79.17 per cent for all French airiines, 51.67 per cent
for Imperial Airways, 48.57 per cent for AB Aerotransport
of Sweden, 2nd 41.20 per cent for K.L.M. of the Netherlands,

29) Ibid., p. 29. - In 1930, 18.69 Finnish Marks, end in 1937
6,07 Finnish Marks per tomme-kilometre flown,

30) Salovius, op.cit., p. 401,
31) Committee Report No. 11/1937, p. 28,

ia.com
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traffic control, rodio communications, and meteorological
services 32). e successive State Coumittees were instituted
in 19%6 and 1938 respectively for tbis purpose. The 1936
Committee came in its Report cof December 7, 1937, tc the con-
clusion that the project wouid encounter extremely grgat
difficulties, and would not help the Finnish civil air services
to meet the challenges of modern times 53). The 1938 Committees
propoced in its Report of October 27, 1938, the establishment
of & joint stock company on thé lines referred to above 54).

This propogal was, however, never carried into effect.

But in 1946, the State acquired the majority of shares
in Finnsir 35}. Direct subeidy for the company was discontinued.
Since then, the State support to the company has consisted,
apart from the State portion of the share capital 36), of
direct State loans, State guarantees for the company's other
loans, remuneration for air mail conveyance, and indirect
subsidy through the expenditure of civil aviation administration.
The indirect subsidy has been confined almost exclusively to
domestic operations. The tendency prevalent in Finland, however,
would appear to be toward strict correlation of revenues with
costs within civil aviation administration, and thus toward
the introduction of "open" subvention which would be made

public 57). In 1975, a correlation of 65 per cent was achieved

32) The excepted services were at the time already provided
by the State.

3%) Committee Report No. 11/1937, p. 2.
34) Committee Report No. 13/1938, pp. 14-15,

35) In 1945, the State bhad already bought a third of the shares.
Then in 1946, 22,000 new shares were issued for subscription
by the State which thus became in possession of 70 per cent
of the share capitel.

36) At present, this portion is 74 per cent. - Finnair Annual
Report 1974/75, p. 12.

%7) Temues, op.cit., p. 29.

www.manaraa.com
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with respect of schedulsd domestic smervices, while scheduled
international services were alwost self-supporting in this
specific respect 58).

The relevaut laws in Fipland are generally interpreted
to mean that State~cwned compsnies should cperate according
to business economy vrinciples with business economy targets 59).
Under the Carter of Finnzir, the Director General is explicitly
responsible for the management of the company's affairs in
accordande with sound business'principles and having regard
to profitableness 40).

Pursuant to its overall majority in the share capital,
the State has an almost exclusive control over the company 41).
Furthermore, amendments made to the Charter in 1946 entitle
the representative of the Ministry of Communications teo attend
the meetinge of the company's Board of Administration end Board
of Directors, and to take active part in the discussions there-
at 42). Upon the chairman of the Board of Administration a
similar right of attendance and speech is conferred regarding the
meetings of the Board of Directoré 43). And finally, one of
the auditors must be a civil servant holding office at the

State Audit Office 44). A step toward closer co-crdination

38) Yearbook 1975 of the Finnish National Board of Aviation,
p. 15, - A comparison between revenue and expenditure of
the aviation administration per trip results in an indirect
State subsidy of 44 Finnish Marks in domestic traffic, and
around one Finnish Mark in international traffic in 1@75.
In terms of domestic air fares, the indirect State subsidy
amounted in 1975 to about 53 per cent thereof. - Ibid.

39) Lund, "Topical Problems Facing the Central Administration
of State-Owned Companies”, State Owned Companies in Finland
2974, p. 5.

40) Finnair Charter, Article 12,

41) Decisions on amendments to the Charter, sale of real estate,
and dissolution of the company wmay be taken by the General
Asgembly only by s majority vote of three fourths of the
shares represented thereat., Thus the present State majority
of 74 per cent of the shares would not eo ipso allow such
decisions, Specific safeguards of the private shareholders'
position aguinst the State olso are established in some
minor respects, such as election of members to the Board of
Administration, and auditors.

42; Finnair Charter, para. 1, Article 42. #3) Ibid,

44y Ibid.. vara., 1, Article 15.

www.manaraa.com
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and supervision of all ¥the State~ovncd companies at central
administrative level hag been taken wore recently by'fhe
institution in 1993 of the Officc for State-Owned Companies

within the Ministry of Urade and ITudustry 45),

FiR
(b) Kap-Air Oy 6,

Kar—Air Oy, the second wajor Finnish airline cowpany,
was preceded by over thirty years of tenacious enterprise by
the brothers Niilo, Velto, and Uunco Karhuméki. Coumenced with
the successive construction between 1925 and 1929 of four
light aircreft of their own 47), the brothers' business Jdevelop-
ed favourably so as to exbrace several branches of commercial
light plane flying. In 1933, the enterprise was registered
es a trading couwpany by the name Veljekset Karhuméki but was
transformed soon in 1939 into a Joint stock company. The
corresponding suffix "Oy" was added to the firm's name thereby.

In 1950, scheduled domestic services were introduced
by the company between Helsinki and Joensuu using two second-
hand de Havilland Dragon Rapide aircraft 48). One year later,
the Rapides were replaced by two Lockheed Iodestar sircraft,
capable of carrying 14 to 16 passengers 49). At the same

45) The activities of this Office consist of ex post facto
analysis, planning, and implementation., - Lund, op.cit., p. 5.

46) General sources for this subsection:

- Kar-Air Oy, 40 Years of Finnish Aviation 1925-1965, 1964,
- Press Release by Kar~Air Oy, 1967,
- Kar-Air Oy, Annual Reportes for the years 1967, 1967/68,

sand 1969/70.

Karhumiki, Xarhunahag, 1959,

Kar-Air, A Story of Finnish Enterprise, reprint from

Esso Air VWorld, Volume 23, No. 1, 1970,

47) The construction work wae done in the henhouse of the
brothers' home-farm near Jyviskyld, a town in central
Finland.

48) he Rapides had been acquired from Finnair in 1945,

49) A 1hird Iodestar was purchased later for ore prospecting
flights.
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route wae put into opsration

time, an extension of the orig

1
between Joensuu and tho Swedish town Sundsvall via Jyvaskyli
and Vaasa in Finlanl 50). In this international connsction,

the name "Kerhum&ki Airways® boceame established in use for

the Flight Operationz Departocnt of the company. The Joensuu~
Sundsvall stage wagn disconbtinusd in 1952, and a new service
cpened zlong the routae Helsimki-Taupere-Stockholu, in 1954,

the Lodestars were roplsced by three seccond-pand Dougias DC~3
aircraft.

The ever incressing growth of the flight cperations
inevitably called for transformatiocn of the Karhumé&ki Airways
into a distinct company. This was done on January &4, 1957,
when the new company, the Kar-Air Oy, was officially registered.
Among its major shareholders the new enterpriée had one of
the biggest shipping companies in Finland. Control cver the
business remained nevertheless to test with Veljekset Karhu-~
mdki Oy. The development of operations coatinued with the
euphasis on charter business., Increasing demand was met by
the purchase of two Convair-440 Metropolitan airliners in
1957 and 1958 respectively, aund of one Douglas DC~6B aircraft
in 1961.

Soon in 1962, however, the state of affairs changed
so &s.to force the Karhumdki brothers to surrender their business
after so many years of persistent endeavour, On November 30,
1962, the entire share stock in Veljekset Karbumdki Cy was

sold to Fimnair Oy, Through this transaction, Finnair also

50) During the first four years of operation, the scheduled
services of the company nmust be guspended for the winter
season beczuze of the lack of public funds for keeping
the Joensuu airport cleared of snow, Meanwhile, the
company's aircraft were engaged in busy charter flights
everywhere in Iurope, and in Lgypt and Israel.
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ecquired 27 per cevt of the sghare capital in Ker-Air Oy 51).
Because the latter sharess, however, entitled to a preferred
vote by four to one vis-i4-vis the cther shares amounting thus
to an overall majority at the (ongral Annual Meeting of Kar-
Air Oy's shareholders, Fimmair atitained exclusive countrol
over Kar-Air Oy as well 52). Lt vresent, the Finnsir holding
in Kar-Air Oy amounts to 35 per ccent of the share capital 53).

The economic situation of Kar-Air Oy was subsequeuntly
improved by raising the share capital by %.28 million Finnish
marks. The short term, high interest debts of the company
were at the same time rearrvanged on a long term basis by
means of Stabe guaranbees up to a maximum of 5.0 million
Finnish marks 54). In order to juwprove the finances of Kar-
Air Oy through savings in expenditure, an agrecment on Jjoint
operation as of November 41, 1963, also was concluded between
the two companies for a term of six years 55). Veljekset
Karhum#ki Oy, the original couwpany, was amalgamated with
Finnair on March 31, 1064 56),

Flight operations of the both companies becanme
considerably integrated by the use of wet and dry leased
equipment of the one airline on the routes or flights of the

other, and vice versa. Furthermore, under an agreement providing

51) Finnair Annual Report 1962, p. 4.

52) Hallituksen esitys Eduskunnalle Kar-Air Oy:n ulkomaisten
Jja kotimaisten lainojen vakuudeksi annettavasta valtion
takauksesta, 1963 vuoden valtiopdivit, FNo. S,

53) Finnair Annual Report 1974/75, p. 20,

54) Hallituksen esitys ..., supra note 52. ~ See also Suomen
asetuskokoelma (the Finnish Statute Book) No. 179/1963,
by which the guarantee was put into effect.

55) Finnair Annusl Report 196%/64, p. 6.
56) Ibid., p. 9.
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for co-operaticn between the two cuwmpanies in charter services
s of April 1, 1972, Pinnreir hos used cone DC-8-~51 aircrafi
delivered to XKer-Air Cy in 1972 to supplement its own charter
capacity 57). Since Jdamnary 1968, Ur. G, Korhonen, President
of Finnair, has beeu clected the clhinirman of the Board of
Directors in Kau-Air Qy. Thus Xar-Ailr Oy actually has becone
& subsidiary of Finnair,

After the transaction of 1942, the development of
the Kar-Air Oy fleet slowed down £o as to involve the purchase
of two DC-6B aircraft from Fimnsir in 1964 and 1965 respectively,
In addition to the DC~8-51 aircraft mentioned above, a DHC
Twin Obtter turbo-prop aircralt was purchased in 1972,

The scheduled intermational services operated by
the company were discontimuved in March 1964, Since then,
the flight operations have consisted wmainly of charter flights
and certain less important scheduled domestic services.,

At the end of March 1975, the company's fleet
included one DC-8-51 aircraft, one DU~-6B-ST freighter, and
- one DC-3 adrplane 58). Jn 1974, in 81l 91,690 passengers
were carried on Kar-Air Oy charter flights, and 10,966 passengers
on its scheduled domestic services 59). The total turnover
- of the company for 1974 amounted to 26,6 wmillion Finnish marks,
less than five per cent of the corresponding figure of
541.9 million Finnish marks achieved by Finnair 60). The
charter flights thus far performed by Kar-Air Oy havé extended
to all continents except Antarctica. They also have included

several round-the-world flights, In October 1968 Kar-Air Oy,

57) Finnair Annusl Report 1973/74, p. 8.
58) Finnair Annual Report 1974/75, p. 20.
59) Ibid,

60) Ibid., pp. 5 and 20.
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then alresdy holder of a Foreign Csrrier Permit granted by
the CAB of the United Jtatesg, wes permitted by the U.S,8.R.
to operate commercinl flights to the Far East over Moscow
and Taschkent, To date, the seleby record of Kar-Air Oy

includes only one snccident and no fatalities or hijsckings 61).

(¢) Finngir and L. A,T.A,

By May 1, 1949, Finnair became a member of the
International Air Trsnsport Associatvion 62). The indirect
link connecting Finland with the I.4.7T.A. machinery for
determinstion of international air fares was thus established.
Though today the world's fifth oldest operating I.A.T.A.
airline, Finnair is not yet among the bigmgest. In terms of
svailable tonne-kilometres on scheduled services it ranked
at the end of 1970 forty-fourth among the.then 106 I.A,T.A,
girlines 65). In the samo year, the tobtal production of
Finnair in svailable tonne-~kilometres amounted to 0.45 pexr
cent of the total production of 211 the I.A,.T.A, airlines 64).

Until 1962, the relationship between Finnair and
I.A.T.A, was developing on the basis of ordinary membership.
But since the acquisition in 1962 by Finnair of effective
control over Kar-Air Oy, a non-I.A.T.A., airline, the situation
has become more complicated., Under the Jjoint operation

agreenents between the two companies, their flight operations

61) On February 5, 1973, the Kar-Air Oy's DHC Twin Otter
gircraft en route from Culu to Kuusamo was lost in an
accident. One of the passengers and the crew of two
pilots were seriously injured.

€2) Finnair Press Release of July, 1967.

6%) This information was developed by the present writer
from I,A.T.A. VYorld Air Transport Statistics, No. 15,
1970. ~0f the 106 member airlines, 11 did report only
international and 1% only dowestic services, while 5
menbers did provide no informetion at alil.

64) Ibid., - 222.%62 million tonne-kilometres for Iimmair of
the I.A.T.A. total of 49,546 willion tomne-kilometres,



107

), . " L.
62), Sinec ¥ivrair is not bound by

are hiphly integrated
the I.A.T.A. regulstions with respsct to charter flightse
performed under wet or dyy leass agroements for Kar-Air Oy,
this certainly iwproves the couwpebibtive prectices available
to Fimnair ©8),

In comection with the Earth Atlantic services of
Finnair,va controvercy ercse in 1971 as to the compliance
with I.A.T.A. regulations 67). On 2 complaint by the I.A.T.A,
Enforcement Office holding Pinnair pguilty of violation of
the I.A.T.A. Resolution Oé#a?zglf;ne of 50,000 U,8, dollers
wag imposed upon Finrair by a Commissioner, The status of
Finneir as a first offender wos teken into consideration by
the Coumissioner as a fact in mitigetion of the breach. Om
the other hand, the clearly wilful nature and the lengthy
continuance of the violation metivated, in the opinion of the
Compissioner, nevertheless the application of a higher fine
in this specific case than in the past had been considered
adequate for iirst offenders 68).

It has been held, however, that almost all I,A.T.A.
member airlines had teen engaged in offering rebates and
discounts to their customsrs, and in a host of other mal-
practices, and that such breaches had occurred thick and fast,
and often flagrantly 69). Therefore, this incident should

not undermine the good international reputation heretofore

enjoyed by Finnair,

65) For instance, Finnair was authorised by the CAB of the
United States to engage in wel lease charter operations
for Ear-Air Oy with respect to persons and property
chartered by the latter company pursuant to its suthority. -
See Wassenbergh, Aspects ..., note 95 at p. 141,

66) I.A.T.A, attempts to halt similar pracices have not thus

1969, pp. 96-99.
67) Source for the following review: Pajunen, "Kun Finnair
tucunittiin', Helsingin Samomat, August 1, 1971, p. 15.

.'/o
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67a) It was held in the complaint that, during the first half

68)

69)

of the year 1970, Fimnair had sold in Frankfurt tickets
to 4,000 passengers at fares swmounting in all to 280,000
U.S8. dollars instend of a total of 1,018,000 U.S. dollarse
consictent with the low aprroved fares, and carried
the customers from Amsterdsn to N¥ew York and back.

The complaint wze contested Ly Finnair, and the incident
explained as a pure crediv loss, yet some adminisgtrative
feults were adaitbted.
That is to say, a repriwand or fines between 4,000 and
10,000 U.S8., dollars, - Pajunsn, op.cit.,, p. 15.

Pillai, op.cit., pp. 99-100.
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CHAPT®R IV -~ o5 BILATERAYL, AIR TRANSPORT
AGREIMENTS ENTERED INIQ BY FINLAND BETWEEN 1917 AND
1944,

The formal air agreements concluded by Finland during

the Paris regime were very few and did nobt even covef the route
network of the nationsl airline. In 1919, when the Nordic
countries decided so far not to adhere to the Paris Convention,
a regional draft Nordic Convention was prepared to substitute
for the former. Because of some controversies, however, such

a Convention was never signed. Subsequent proposals made in
order to dispcse of the guestion bilaterally among pairs of

the Nordic countries 1) also remained fruitless.

The air connections between Finland, on the one hand,
and Estonia, Sweden and later Germany, on the other, were
obviously waintained under the authority of temporary permits
or pursuant to informal arrangements or understanding hetween
the states or the airlines concerned. Therefore, no urgent
need for formal agrecwents ¢id wctuslly exist., In the following
two gubsections, first the bllateral alr agreements and
stipulations of a general nsture and then the bilateral civil
sir transport agreements proper are examined to the extent

they have been published.

(a) The Dorpal Feace Treaty and Early Arrangements
in Transhorder Alr Tyraffic,

The first bilateral stipulation reluting to inter-
natiornal civil air transport ever concluded by Finland was in-

corporated in the Peace Treaty between Finland and the USSR,

1) 4 Note of November 2, 1920, by the Danish Embassy at Hel-
sinki to the Finnish Hinister for Foreipn Affairs, -
Arehives of the Finnish Ministry for Foreign Affairs, Hel-
sinki.

www.manaraa.com
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2)

signed a2t Dorpat cu Cotobher 4, 192 . In psca, 4, Article 8,
of the Treaty, the right to fiy in *transit across the territory
of Petchenga (Petsamo) in Pinland botween the USSR and Norway
was granted *to unarmed Sovielt aircroaflt provided that the

genersl regulations in force were chserved 5>. The wmore
specific regulations were laid down in another treaty, concluded
between the two countries at Helsinki on October 28, 1922 4),
pursuant to a specific provision in the Peace Treaty 5). In
Article 9 of the 1922 treaty, the transit right was defined

as a right to carry air traffic between the USSR and Norway
across the territory of Petchenga (Petsamo) in Finland, The
regulations to be observed thereat were described as being
such international technical regulations relating to aviation
that were in force for Finland. The pilots wmust ve in
possession of a transit permit issued by the competent Soviet
authority, and air waybills for the goods in transit 6). No
visa from the Finnish authorities was required for the transit
permit. In case of landing in Finnish territory, the documents
nust be presented bty the pilots to the Finnish suthorities.
Finally, compliance with the provisions of any air navigation
agreement that would be concluded between the two states in

7)

future was slso provided for .

2) Peace Treaty Between the Republic of Finland and the Russisn
Socialist Federal Soviet Republic., - League of Nations Treaty
Series, Volume 3, No. 91,

3) Ibid., p. 18 (English translation at p. 68).

4) Conventicn Between the Republic of Finland and the Russian
Socialist Federal Soviet Republic Concerning the Conditions
on which the Russisn State and its FNationals shall be
entitled to Free Transit through the Territory of Petsamo
(Petchengun). - League of Nations Treaty Series, Volume 19,
No, 493, .

5) Para, 5, Article 8, of the Peace Treaty.

6) Particular regulations concerning the issue of the air way-
bills were 1aid down in para. 2, Article 3, of the treaty.

7) Tor an FEnglish translation of Arbticle 9 of the treaty, cee
p. 212 of the document wentioned in supra note 4,

VVVVVV.IlIQUl Al aa.vuUlll
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Already din 3193, the IBritich Covernment had suggested
to the Government of Finisnd that, vcending the ratification of
the Paris Convention, znd as a purely Lemporary measure, au
agreement be concluded beiween the tvre countries on the lires

8).

of a British draflt simulvaneously suvnitted Altbough a

- Finnish draft was provided in roply to the British Legation et

o]
7

Helsinki roughly one year later 7/, an agreement was never
arrived at on those lines. But in 1923, the difficulties en-
countered in practice calied for new action, According to a

Note of dJuly 2+, 1923, by the British Minister at Helsinki,

Mr. Ernest Rennie, to the Vinnish Minister for Foreign Affairsqol
the British Air Council had considered the question of procedure
to be followed in the case of British aircraft £flying to certain
European countries which were not parties to the Paris Convention,
or with which no provisional agreement had beén signed for the
control of air traffic. Because of the considerablc delay

caused by the then necessary use of diplomatic channels 11),
the Council had suggested that the owner of the sircraft apply
direct to the representstives in London of the state or states
over whose territory he wished to fly, and thalt such represent-
atives be empowered to grént applications without previous
reference to their governuents., On these grounds the British
Government inquired whether the Finnish Government were pre-

pared to invest their representative in London with the necessary

authority.

8) Note No., 200 by the Chargé d Affair of the United Kingdou
in Finland, IM»r, H.,M. Bell, to the Finnish Minister for
Foreign Affairs on July 26, 1919. - Archives of the Finnish
Ministry for Fereign Affairs.

9) On July %1, 1920, - Archives of the Finnish Ministry for
Foreign Affairs.

10) UsM No, 32/19%5 K,D. 1923 25/7/192%, - Archives of the
Fimmish Ministry for Poreign Affoirs,

11) The practice was for the owner of the aircraft to notify

vvvvvv.ilialial aa. vyl ii
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After a lergbhy and exhaustive preparation of the
matter within the PFirrnish buresucracy. an agreement was finally
~
reached by exchange of Notes on Docember 44, 1925 '2)-' By

<

7

this agreement, the Fincish recresentative in Londen was in-

ested with the authority proposed subject, however, to certain
conditions formulated by the Finnish autiorities. 7Thus a
permission would be granted only to c¢ivil aireraft, and for
three months at the most., The permission did not entitle to
coumercial air navigation in Finland, and would not be valid

in times of mobilisstion. Farthermore, the owners snd pilots
of the aircraflt wust comply with certain wore specific regulat-
ions, The permigssion also could be revcked, when necessary.

While the arrangement was entered intc by Finland on
the expliicit condition of reciprocity, the British Government
agreed similarly to grant permission for Finnish aircraft to
fly over British territory subject to the same oxr analoguouvs
conditions.

The arrangement entered into force as of the date of
the exchange of the Notes and was to be valid until further
notice. In the aftermath of the Second Vorld War, the arrange-
ment was not renewed by the British Government in accordance
with the provisions of the Treaty of Peace with Finland and
was thus rendered void.

Pending the adherence to the Paris Convention by
Estonia 13), a bilateral treaty, the Convention Concerning

Aerial Navigation Between Finland and Estonia, was signed by the

hig intended flight to the British Air Ministry who for-
'ardcd a fornal application through the diplomatic channels
to the povernments of the states concerned for permission
for the sircraft to fly over snd in their territory. -
Tvida.
12) Suomen astuskokoelman gopimussarja (the Finnish Statute
Pook, Treaty Series) Wo. 39/1925.

1%) TMinland had adhered to the Paris Convention as of January 1,
1922,
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o 4, The stated purpose

o

two states on Seplater 112, 190

of the treaty was ithe facilitoticon of lhe developument of the
=
maitual zir communications of the parties 19>, The treaty was

a6
e and did enter into force by the

subject to ratificetion
exchanpge of the instrumenits of retvification at Tallinn on
Novembes 7, 1936, In accordaevce with the then customafy
practice in the continenlal Iurope, the sole authen%ic
language of the treaty was French. The main functicn of the
treaty was to fill up the gap caused by the total lack of
international ailr regulaticu binding upon the both parties.

As a party to the Paris Convention, Finland had to
see to it that the stipulations of the bilateral treaty wonld
not be contradictory to the general principles of the Paris
Convention 47). It is therefore not surprising, that in the
Fenno-Estonian treaty all the essential compoﬁents of the
Paris Convention were incorporated, such as freedow of innocent
bassage, prohibited zomnes, temporary prohibLiticn of flight,
nationality of aircraft, certificates, etc. The general frame-
work and the FTormulatiocn of i{bhe particular stipulations of the
treaty followed the generally uniform pattern established in

18). As to

the practice of European states in those days
scheduled air services, para. 2, Article 1 of the treaty
provided, in harmony with para. 4, Article 15 of the Paris
Convention as amended on June 15, 1929, that the establishment
and exploitation of regular air lines over the territory of
either of the contracting parties, with or without landing, be

subject to special agreements to be concluded between the two

governments. Air cabotage could be reserved to the national

14) Convention Concernant la Navigation Aérienne entre la Fin-
lande et 1l'Fstonie. - Suouen asbuskokoelman sopimussarja
(the Finnish Statute Book, Treaty Series) No. 56/1936,

15) Preanble to the treaty.

16) Article 23.

17) ¥Yara. 4, Article % of the Paris Conventicn ss amended on
June 1%, 1929, 2

a.com
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19)

aircraft . Apsrt fyrom privete zircraft, also sbate aircraft
engaged exclusively in cemmercial oo postal services werc
governed by the treasty.

The administration of the treaty was made as simple
ag possible. Thus the dotails of its application should, when-
ever possible, be zettlaed by speciel agreement direcvly between
the competent authorities of the relevant branch of adminisirat-
ion of the two countries, especially with respect to customs
formalities 20).

Under Article 22, the treaty would be deemed denounced
with immediste effect if the parties thereto would conclude
with other states an air convention of a general nature. Con-
sequently, the treaty was terminated by the adhcrence of Istonia
on January 1, 1938, to the Paris Convention 21). Mo formal
bilateral agreement on the operation of scheduled services was

concluded pursuant to para. 2, Article 1 of the Fenno-Estonian

treaty.

(b) Bilateral Civil Air Transport Agreements,

The only bilateral civil alr transport agreement proper
concluded during the Paris regime by Finland was the Convention

between the Republic of Finlond and the Republic of Poland
22)

relative to the Ixploitation of Regular Air Services .

sipgned at Helsinki on July 28, 1938, 1In the Presmble to the
treaty the parties stated their explicit desire to regulate,
facilitate and favour the development of air services in the two

countries on the basig of the Paris Convention, to which both of them

18) For details, see, for instance, Meyer, op.cit., pp. 25, 26,
14.0-142 and 154-156, and the bilaveral conventions referred
to therein.

19) Cf. Article 16 of the Paris Convention.

20) Para. 1, Article 20 of the treaty.

21) 1caN, Official Bulletin No. 27, List of Signatures ..., P 129.

/
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23)

were parbties "7, irored dnto force on June 3,

1939, the thirtieth day Ivem the evchange of the instruments of
ratification at Warsaw “?>. The el authentic language of
this treaty was Fronch,

As pointed out by Meyer, the bilateral commercial air
transport agreements concluded in Furope during the later ycars
of the Paris regime followed an almost uniform pattern as to
their framework and content 25). The treaty under discussion
was no exception of this rule, Thus the grant of rights and
specification of the routes were incorporated in the treaty it-
self., Under pares. 1 and 2, Article 1, the governments did
grant reciprocally toc the air navigation enterprise designated
by the other government the necessary autrority for the ex-
ploitation within the territory of the grantor-state of an air
navigation service between Helsinki end Warsaw., Both parties
had the right to designate for their national airline the route
and the points of call to be used outside the fterritory of the
other party (para. 3, Article 1).

With respect to the exploitation of the route, the
both enterprises duly designated were put on a footing of
complete equality and reciprocity (para. 4, Article 1). No

control of capacity was provided for in the treaty. Apart from

the scheduled services, the airlines had the right to operate

See also, Suomen astuskokoeluan sopimussarja (the Finnish
Statube Book, Treaty Series) No. 5/19238.

22) Convention entre la Republlque de Finlande et la République
‘ de lologne relative a 1'Ixploitation des Lignes de
Coumunication Aérienne réguliere. - Suomen ascetuskokoelman
soplmuusurvu (the Finnish otatute Book, Treaty Series)
0. 15/19%39 and No. 16/193%

2%) A sicnatory to the Paris Convention, Toland ratified it
on November 26, 1924, - ICAN, Official Iulletin No, 27, List
of Lignatures ..., p. 129.
Obviously, the conclusion of the treaty was vrged also by
the faet that the Polske Linie Lotnicze (I0T) already since
April 29, 1957, bad maintained scheduled air services betwean

/.
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additional flights ¢1 the sawe veule (para. 5, Article 1), "The
establishment of air lines other than those specified in Article
1 was, however, ouly ot to sepairubs agreement bebtween the
contracting parties. ALl the stipulations of the main treaty
would then apply equally to the new 2ir services thus specific-
ally agreed upon (parzs. 1 and 2, Article 2).

The treaty did not replazze the concesgsion provided for
by the nationsl legislation of the parties 26). A licenhces
must thus be granted to the designated airlines by the coupetent
foreign authority 27>.immediate1y after coming into force of
the treaty. In the licence, the rights and obligations of the
airlines as well as the more specific conditions for the ex-
ploitation of the agreed routes should be laid down (Article 3).
The wmost favoured foreigun airiine treatment was, however,
guaranteed 28) to the designated airlines in the treaty it-
self (Article 4),

Certain obligations were imposed upon the designated
airlines directly by the treaty. They thus had a general duty
to comply with the provisions of the Paris Convention and with
the national laws and regulations of F¥Finland and Poland respect-
ively (paras. (a) and (b), Article 9). The designated airlines

also had to provide to the foreign government specified advance

Warsaw and Helsinki. - "Suomeen lentédvdt yhtiot", Ilmailu,
No. 2/1972, p. 20.

24) The exchange of the instruments of ratification was completed
on May &4, 1939 - Suomen asetuskokoelwa (the Finnish Statute
Book) No. 162/19%9

25) Meyer, op.cit., pp. 26 and 157-159, See also the bilatersal
agreements referred to by Meyer,

Article 24 of the 1937 Air Navigation Order for Finland.
That is to s=ay, to the Finnish enterprise by the klnlqtry
of Communications of the Republic of Poland, and to th

Polish airline by the I'innish Ministry of CIW, - Paras. 1(8)
and /3<b), Article 3.

to the wmost fnvoured foreign air navig ;
v gt wtlo enterprise .
(trenslation into English by the present autnorg.P e

Y
A
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information crncerning the ovewvations on the apreed routes 29)..
Furthermore, their right bto ewmplouy personnel within the territory
of tue other party was conflipeo priwsrily to Finnish and Polish
nationals, Iwmploymendt of naticnals of a third state was ad-
nitted in exccptioual cases only and reguired prior permission
granted by the competent authori*ies of the other party (para.
(d), Article 9). The designsted airlines must also carry mail
on conditions to be agreed wvpon among themselves and the postal
authorities of the both shates (Article 10).

The both contracting states reserved the right to
designate, at any time, another national airline in substitution
for the enterprise previocusly designated. In this case, the
licence granted +to the lotter would render void, and a new licence
rust immediately he granted to the new operator. The airline
whose licence had thus been revoked by its government was not
entitled to claim indeunification from the other government
(para. 1, Article 11). In order to aveid circumvention of the
designation system it was further provided that the designated
enterprises holders of a licence were not allowed to cede it,
wholly or in part, to another enterprise (para. 2, Article 11).

In the erent of hreaches of the treaty provisions con-
cerning safety, public order, customs duties, devises or taxes,
each of the contracting parties were entitled to require dis-
misgsion of the employees found guilty thereof. Would the
violation be repeated or grave, the contracting parties had the
right to require also the revocation of the airline's licence
(Article 12).

The settlement of disputes relating to the application

29) The information comprised of the names of the crew mewbers,
aircraft {ype and repgistration warks, tariifs, timetables
and general conditions of cerriage (para. (e¢), Article 9).
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of the treaty should, in the firat instance, be conducted by
direct discussions betwoen the comretent authorities of the two
states. This having failed, the dispute should be oubmltbei

tn a procedure of conciliation ¢» srbtitration under the
Comvention on Coneclilintion and Arbitration between Fihland,
Estonia, Lithuania, and Pecland which was signed at Helsinki on
January 17, 1925 30) (Axticle 14).

The terwination of the treaty was uwarked in practice
by some special vicissibtudes. Under Article 13 thereof, the
treaty would remsin in force subject to revision in the case
that one of ithe contracting parties would cease to be a party
to the Paris Convention., After the lapse of its originsl term
by December 31, 1948, the treaty would be tacitly renewed for
periods of five years each time unless denounced by one of the
contracting parties at least twe years before the expiry of
the current period. Yet the application of the treaty had been
suspended under the circumstances of the Second World War. The
Paris Convention had also long agc been denounced by both Fin-
land and Peland, Nevertheless, the absence of a formal
denunciation kept the bilateral treaty in force until its term-
ination on November 4, 1953, by a specific Protocol bebtween the
parties 31). While the Protocol was subject to ratification,
the bilateral treaty actually did pot cease to be in force until
the exchange of the instruments of rstification at Warsaw on May
15, 1964, when the new biléteral air transport agreement between

. . - ~ A
the two countries simultaneously entered into force )2).

30) League of Nations, Treaty Series, Volume 38, No, 991.

%21) Protocol beitween the uepubllc of Finland and the Peopleis
Republic of Poland concerning Termination of Convention
between the Republic of Bln]and and the hcpubllc of Poland
concerning the Cperation of Scheduled Air Services, signed

at Helsinki on July 29, 1958, - Sucumen asetuskokoelman sopi-
mussarja (the Pinnish Statute Book, Treaty Series) No. 19/1964.
Suomen asetuskokoelman sonlmuusaraa (the Pinnish Statute Dook,
Treaty Series ) Ho, “19/- /6ﬁ

N
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CHAPTZRER v - PEVESOPMENT SINCE 1045 I
BITATERAL AJR TRANSPORT ARRANGIEMENTS OF FINLAND

(a) Aftermath of World War I

By the end of the Second ¥World Var, only one bilateral
air transport agreement was, yebt formally, in fcerce for Finlandq).
Pending the conclusion of commercial treaties or agreements
between individual uember-states of the United Nstions and
Finland, certain temporary regulations were laid down in Article
20 of the Treaty of Peace with Finland, signed at Paris on
February 10, 1S47 2). Finlend thus undertook to grant &
specified treatment to each of the United Nations which, in
fact, reciprocally grauted siwilar treatment in iike matters
to Finland. This arrangement was to be valid during a period
of eighteen months from the coming into force of the Treaty.
With regard to the operation of commercial airecraft ir inter-
national traffic, the agreed treatment couprised of the under-
teking by Finland not to grant exclusive or discriminatory
right to any country, and to grant on a reciprocal and non-
discriminatory basis to all United Nations the right to fly
over Finnish territory without landing., Furthermore, Finland
agreed to afford all the United Nations equality of opportunity
in obtaining international commercizl aviation rights in
Finnish territory, including the right to land for refueling
and repair. ‘hese provisions must not, however, affect the

interests of the national defence of Finland,

1) POLAND (19%8-superseded).

2) United Nations Treaty Series, Volume 48, No. 746, pp. 250-
252. - 'The Treaty was concluded between Finland, of the one
part, and the USSR, the UK, Australia, the Eyelorussian
Soviet Sccialist Kepublic, Canada, Cwzechoslovakie,. India,
New Zealond, the Ukrainian Soviet Socialist Republic, and
the Unicn of Zouth Africa, as fthe sitates which were abt war
with Pinlond and had CleelV waged war apainst the Zuropesn

e
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The underiaskings by PFinland were understood to be
subject to the cxceptions custownrily included in coumercisl
treaties concluded by ker before the war, Similurly, the pro-
visions with respect to reciprociby granted by each of the
United Fations were understood 4o be subject to the exceptions
customarily included in the commercinl treaties conciuded by

that state.

N
N

Already before the coming into force of the Treaty -7/,
a provisional air services agreement was concluded on March 27,
1947, between Finland and the United States 4). It dealt with
the grant of traffic rights in Finland to the American enterprise
American Overseas Airliunes. Inc. (ACA). During ihe transitional
period set in the Peace Treaty, that is to say between September
15, 1947, and March 15, 1549, there are indications of two
provisional air services agreements having been entered into
between Finland and Sweden though the texts or details thereof

have not been published 5). A permarent air btransport agreement

./. eneny states with cubstaniial military forces, of the other
part, - Preamble to the Treaty.

3) The Treaty of Peace came into effect by September 15, 1947, -
Note 1, op.cit. in supra note 2, p. 228,

4) ICAO Reg. No. 487,

5) The documents registered with and published by ICAO under
Reg. Nos, 730 and 724b are actually operating permits
issued by Swecden to the Finnish airline company Aero O/Y
(later Finnair Oy). It is, however, indicated in the perwmits
that they have been granted upon propositions made, with
respect to the former by a note from the Finnish ILegation at
Stockholm to the Bwedish Ministry for Foreign Affairs, and
regarding the latter by the Finnish Ministry of CPY to the
Royal Board of Civil Aviation of Sweden. The registered
documents should thus be looked at more properly as end
products of agreementv between the two stabtes rsther than
arrangements bebtween Sweden and the Finnish airline, as
claszified by ICAC,
Originally, the Finnish scheduled air services to Sweden were
resumed after the war in November 947 pursuant to unilateral
grant by Sweden of applicatiom for operating permit made on
behalf of Aero O/Y by its general representative in Sweden,
the Swedish airline cowpany AB Aerotransport. -
ICAQC Reg. Noaz. 724 ond 7244,
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also was concluded between Finland and the Netherlands during
the trangitional peried on Febzuary 25, 1949, but came into

effect first after the lapse thereel 6>.

(b) General Observations of the Dilateral Air Transport

Arrangenents,

(i) Simplified Agrecmenis.

It would appear to be an established practice in Fin-
land not to publish provisional bilateral air services agreements
in the Finnish Statubte Bock. Thus scheduled internationzl air
services from and to Finland have been inavgurated and operated
for long times prior to the conclusion of 2 permanent bilateral
air transport agreement between +the two states concerned, with-
out any formal agreement baving been published thereuvon.

Some of the agreements and arrangements between states
and airlines registered with ICAO indicate Ghatl such services
have been operated on the basis of wailateral grant of rights
by a foreign state to the Finnish flag-carriers 7). Under the
same heading, however, four provisional air services sgreements
arrived at between Finlaznd and a foreign state also seem to have
been registered. Of these, two have been concluded with the

United Kingdom and one both with the United States and Irance 8).

6) The date for the coming into force of the agreement was
March 27, 1949.

The Netherlands, as well as the United States and Sweden,
though not signatories to the Yeace Treaty with Finland,
were beneficisries of Article %0 thereof pursuant to their
membership in the United Nations.

The Soviet airline Aeroflot inavgurated scheduled sir
gservices to Finland in 1948, bu% no agreement covering the
operation thereof up to 1955 has thus far made public., -
"Suomeen lentivat yhtiot", Ilmailu, No. 2/1972, p. 20.

7) E.g., ICAO Rep. Nos., 724 and 724a (Sweden), end Nosg, 1088
and 1137 (Vest CGermany/Allied High Cowmission for).

8) The United States, March 27, 1947 (ICAO Reg., No, 487); the
United Kinsdom, July 27, 1953 (ICAC Reg. No. 1091), and
July &, 195% (ICAC Rep. Ho., 1178); and Frence, Seplember 4,
495% (ICa0 Reg. No. 1090).
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All the four agreements have becn entered into in a simplified
form by exchange of notes. Twoe of the agreements deal with
the grant of rights by the foreizn party to the Finnish [lag-
carrier 9). The other two secure corresponding righ®ts in Fin-
land to the airline of the foreign party 10). All these
agreements have beepn superseded by subseguent ordinary bilatersl
air transport agreenents or otherwise terminated.

It should e neted in this commection that the
documents registered witk ICAO as apreements and arrangements
entered into between SBweden and either of the Iinnish airlines
Aero O/Y {later Finnair Oy) or Veljekset Karhumiki Oy actually
are operating permits issued by Sweden. In some of them
reference is made to an exchange of notes ) or another

12) between the ftwo states thewselves, as the cause

arrangemnent
for the grant of the permit. The underlying material thus
indicated, however, has not tecn made public., Consequently,
these agrecwents wmust be left outside the scope of our present
examiunation. Reference to simplified Finnish bilateral air

services agreements will thus couprise only the four agreements

discussed in the preceding paragraph 15).

(ii) Short International Treaties.

The first ordinary bilateral air transport agreement

entered into by Finland after the Second World War was signed

9) The United Kingdow (ICAO Reg. No. 1138), and France.

10) The United States, and the United Kingdom (ICAO Reg. No.
1091).

11) ICA0 Reg. No. 770.

12) ICAO Reg. Nos. 7240, 730a, and 1092,

1%) These agreements will be referred to in the text as simpli-
fied agrecements, or indicated with the sign (8) after the
name of the foreign state party to the agreement, as may be
expedient under the circvmstances. '
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on February 25, 1949, with the Netherlands. Since then, similar
agrecments have been concluded by [Finlond with the following
twenty-five states in thies specific order: the United States

of America, Sweden, Norwsy, Demnmark, Czechoslovakia, the Union
of Soviet Socialist Republics, Switzerland, lceland, ILuxembourg,
Hungary, France, Poland, the Uniied ¥ingdom, Yugoslavia, Austria,
Pulgaria, Malta, Portugsl, Romania, the German Democratic Re-
public, Spain, Grecce, the Federal Republic of Germany, Turkey,

)

and the Pecple's Republic ¢f China . The agreement with

-

Denmark has been subsequently terminated as of April 1, 1871,

on Danish initiative 15). With the USSR, two successive agree-
ments have been entered into. The agreewents with Greece, the
Federal Republic of Cermany, Turkey, and China were at the
closure of this thesis not yet in force. As they had not been
published either, they cousequently nmust be excluded from the
present discussion so far as the treaty provisions are concerned.

To date, cersain smendments have been made to the
agreenents with Sweden, Norway, the USSR (1955-superseded), -
Switzerland, and the Netherlands,

In contrast with the four simplified agreements which
vere all entered into by exchange of notes, the ordinary post-war
Finnish bilateral air transport agreements have been concluded
in the form of short international treaties. Particularly in
the earlier agreements, the intention of the parties to promote

civil air communications between their respective territories

14) Tor a list of signatures ete, “ee Appendices IIT and IV to
this thesis.
It may be noted that ten of the bilateral counterparts of
Finland are socialist countries, while the rémaining six-
teen states belong to the VWestern world,

At present, no air services sre maintained pursuant to the
bilateral agreenents in force belween Finland, on the one
hand, and Jceland, Yugoslavia, Bulparia, Malta, Portugal,
and Romania, on the other.

15) This incident will be discussed in wore detail in Chapter
VIII below.


http:inten�t;:i.on
http:Cermf:s.ny
http:Yinlo.nd

124

16)

-

was most comuconly ctastzd as the so0le purpose of tie treaty
It nevertheless was cuvite pormol te dinclude olsce points beyond
in the routce-schedules annexed to the agreementsz, thus enlarvgen-
ing, the geographical gosope initially laid down therefor, In
harmony with this develorment, the more recent agreements ex-
preasiy eim at the cstatlishment of air services "between and
beyend" the territories of the conlraciting parties 17). To this
inherent purpose of any bilateral zir transport agreement,

soe other reascons of 2 more génera and soleumn nature way have
been added. Among them, the considerable increase in the
possibilities of commercial aviastion as a means of transport,
and the dcsirahility of organising scheduled air services in

a safe and corderly wmanner may be mentioned 18). The aims of
developing international co-operation in the field of air trens-

19). and of strengthening the friendly relations

a 200 .

portation

between the countries concerne ave also been referred to

in this connection,
The most part of the btreaties have become effective

21)

gimply by the date of sipgnature , or after a specified term

therefrom 22). One did enber into force by a date determined
. . A .
directly in the agreement 2'>. In some instances, however,

certain specific measures were provided for the entry into

effect of the treaty. These provisions may have prescribed

16) Preamdbles to the agrecuents with the Hetherlands, the U3
("direct air communications"), Sweden, NOTWJJ, DenmarP (tcrn~
1natcd) Cu@JDDlOViylo {"s8 6$1tct und rapid air comwunicatims

pract:cable") ne USSR (1955-superseded), and Iceland.

17) Switzerland, Luxembourg, the UK, Yugoslavia, Austria,
Pulgaria, VAWtd Portugal, and Romania,

18) Luxembours.

19) Switzerland, Luxembourg, and Hungary.

207 Yunpary.

21) Rorwey, Dermark, the USSR (1955~ ~superseded), Iceland, the UK,
and Malta,

22) The Netherlands, the US, Austria, and Portugal after 30 days,
and PBulparia after 20 days from the signature,

23) Sweden, Ly Hay 1, 1949,
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rtied thnt the agreement

e SR)
4

had been approved by boih of thew

a reciprocal confiyration by

or that the constituiional

zion and/or entry into fovce

25)

requirenents relating to the concliuv

f & treaty had bveen complied with § or thai¢ the agrecement
had been approved by the cne of the partics, and ratified by

5 26) . . e o .

the other /. In one instance, a unilatersl noitificabion was

required from the rarty whose constitubtion did prescribe

ratification 27). For the act of coonfirwation, various modes
were provided: it should be effected by exchange of notes 28)$

through diplcmatic channels 29/, by exchange of letters 50), or
in an unspecified manner 54). The entry into force of the
agreement was effected vsuzlly by the completion of the exchange
of the notifications but in one cvent 32) after one month {rom
that incident. With five cexceptions 55), all the agreeuent
calling for such special measures for their entry into force
were, pending the necessary confirmation, to be applied provision-
ally as of the date of their signature. |

Six of the post~war Finnisbh bilateral air transport
agreements are done bilingualiy &s well in Finnish as in the

language of the other contracting state 34), both texts being

equally authoritative. One agreewent is done trilingually in

24) POLAND (1963%), and CZECHOSLOVAKIA,

25) HUNGARY, FRANCE, YUGOSLAVIA, ROMANIA, the USSR (1972),
the GDR, and SPAIN,

26) LUXTMBOURG,

27) SWITZERLAND, - As explained before, the Constitubtion of
Finland does not require rabtification of international
treaties,

28) POLAND (1963), YUGOSIAVIA, the USSR (1972), the GDR, and SPAIN
29) SJTZERLAND,

%20) CZECHOSLCOVAKTIA.

%1) LUYEMROURG, HUNGARY, FRANCE, and ROMANIA,

%2) FRANICE,

3%) POLAND (196%), ROMANIA, the USSR (1972), the GDR, and SPAIN,

Z ! ST TR NORIAY ETIA A 1T - seen [

30 ) JUM, NORUAY, DRMARK, the USsh (1955-superaseded th

3 > supersede she UK
an¢ 1he UGHR (1“”“ . s !
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the Finnish, Spanich and English lszomuages -7 . Iwo egreenents

are cravwn vp solely in ¥Fronch 77, while snother is formulated
in Swedish only 5’). A1Y the other bilaterals have English as
their sole authentic laonpuage.

A1l of the ovdimary bilateral air transport agreements
thus far in force for ¥inland tavo Leen implemented in this
country by Statutory Ordems and publiished in the Finnish Statute

Book, Treaty Series. They kove also been registered with the

ICAO Council and published in the Unived Hstions Treaty Series,

(iii) Relation between Bilateral and Multilateral
38)

2ir Agreementys

Given the failure of the Cnicago Convention to regulate
scheduled international air services, it would go without saying
that the bilateral ajir trarnsport agreements concluded telween
states parties to the =aid Convention are of a supplementary
nature in relation thevets. This bas been explicitly stated

39)

in five of the most recent agreements and implied in three

others 40). Under Article 83 thereof, the provisions of the
Chicago Convention have ¢ goensrsl co-ordinating effect upon
individual bilateral agreements, regardless of whether these
have been concluded between two parties to the Convention, or

between a party thereto znd a non-contracting state. In the

35) SPAIN, - Though the agreement is silent in this respect,

all the three btexts should te considered equally suthoritative.

-3ee, for ins wncu. Castvel, 1nucrndt¢onal Law Chiecfly as

Interpreted and Applied in Canzda, 1965, pp. 8%2-83%%,

SWITZERLAND and “RAICE.

7Y TCULAKD.

38) For a ligt of comparison relating to the ﬂonoluulo and entry
into force of certain bilatersl and multilateral agreements,
see Appendix IV,

29) The UK, AUSTRIA, BULGARIA, MALYA, and PORTUGAL.

40) PFRANCE, RCMAUIA, and SPAIN,

N
[
~
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i
lcvter case, however, tue lack of penerzsl wmultile eral
repulation binding ou Lolbd partics to the bilateral itreaty wmay
more often than nob resulit in biloteral regulation of matvers
, RS . 41) . .
otherwise coveved by the main Counvention ‘. Apart from the

41

simplified agreement with the Un

pdo

ted States, two of the ordinary

Finnish bilaterals have bLeen enbered into immediately prioxr to
14 . 42
the adherence of this country to the Chicago Convention ‘>.

While the inteantion of Finland shortly to adhere to the Con-
vention no doubt must have been known at the time of +
signature of the two agrecments, this circumstance has in no
way affected the formulation thereof.

Pegaraing the Transit Agreement to which Finland
adhered as late as of April 9, 1957 #3) 811 of her bilateral
partners except seven alt) were already at the time of the
signature of their bilateral agreements with this country
partics to the said Agreement. The transit rights relative to
the agreed services are, however, customarily exchanged in
the bilateral agreements independently even between states
parties to the Transit Agreement. Thus no implications on the
formulation of the various bilateral agreements concluded by
Finland have been caused by the different status of the states

relative to the Transit Agreement.

41) This is the case with the agreements with the USSR (1955~
superseded ), Hungary, and the GDR who at the time of their
conclusion of the bilateral apreements were not parties to
the Chicago Convention., Subsequently, the USSR and Hungary
have adhered to the Convention in 1970 and 1959 respectively,
while the GDR has not.

42) The NETHERLARDS, and the UNITED STATES. The latter agreement
did enter into force first after the adhesicn by Finlsnd to
the Convention,

473 A1l the four siwplified agreements, as well as the ordinary
bilateral apreements with the Febherlands, the United otates,
unedon, Yorway, Denmarlk, and Crmechoslovakia,which states al-
rendy were parties to the Transit &rrneneut vere concluded
prior to this date

44) These ave: the USSR, Hungary, Yugoslavia, Bulgaria, Romania,

e
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Similarly, the circumstrnecs that o few o the bilateral
partners of Finland have saccepted the Transport Agreement F5),
while Finland herseliif bas not, has had no bearing upon the re-
spective bilaterals.

The Internsztional Agrecuent on the Procedure for the
Eztablishuwent of Tariifs for Schadvled Adr Services has the
effect of replacing the tariff clauses in sny bilateral agreemeunt
already concluded between two stutes parties to the former for
so long as it remains in forceAfor the two states 46). Whenever
two states parties to the Tariff Agreement hove no bilateral
arreenent between them vo cover scheduled international air
services, or wvhenever such relevant bilaterval agreement contains
10 bariff clause, the Tariff Agrecment shall establish the
tariff provisions appliczble to the saild services 47). In the
absence of a Ytilateral agreement or of provisions for the
settlement of disputes therein, the Tariff Agreement also
establishes a procedure for the setitlement of disputes arising

of disagreement on or disapproval c¢f tariffs 48).

49)

With only eight exceptions , all of the ordinary

Finnish bilaterals include a provision to the effect that they

the GDR, and China., The Transit Agreement was accepted by
Bulgaria in 1970, shortly after cowing into force of the
bilateral agreement with Finland, and by Bungary in 1973.
The USSR, Yugoslavia, Romania,., the GDR, and China were at
the end of the year 1974 still not parties to the Agreement.
The possible implications of this situation on the bilateral
agreement with China are wkuown because the agreement has
not yet been published.

45) These states are: the Netherlands, Sweden, Greece, and
Turkey. The agreements with the two latter states having
not yet becn made pudblic, the pessible implications of the
fransport Apreement thereupon are unknown,

46) Para., (b) of Articlc 1. - TFor a list of states parties to
the Tarifl Agreewent, see Appendix IV to this thesis,

47 Para. {(a) of Article 1.

48) Article 3.
49) The NBUHERIANDS, C/ECUOSLOVAKIA, fbe USSR (1955-superseded),
HUNGARY, IRANCE, YCLALD (49\/)’ he USSR (1972), sud the JDR

www.manaraa.com
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shall be amcnded s0 s to conforwm wibth any multbtilateral Con-

&

vention which may become binding on toth contracting parties

Je
While the ecrly agreeucnts confine this provision specifically
to "general wmuliilateral sair transport Convention" 50), the more
recent agreements refer in general terms o "any wultilateral

51)

Convention" -

PN

Tue pilnteral agreements containing such a
provision suggest gencrally negotiations or common understanding
as the method of executicn of the vnrospective cmendment. The
Malthesian agreement, hewever, goes on more directly to stipulate

that it "shall De deemed to be amended without further agree-

nent" as may be necessary to such conformitly.

(¢) Generai Frauoework of the Apreements,

A1l the four simplified agrecments of Finland deal
with the grant of traffic rights by one of the two contracting
states to a specified airline of the other, They were con-—
cluded either explicitly or by implication on a provisional
basis. The conditions fcr the coperation of the agreed services
were laid down in very general terms incorporating only a few
features most essential to the execution of the agreement 52).
In one instance, the conditions were referred wholly to an
agreement to be negotiated with the authorities of the grantor-
state 53). The simplified agreements had no annexes or route
schedules bubt were self-supporting in this respect.

Apart from the agreements concluded with the USSR,

Hungary, France, and the Geruman Democratic Republic, the post-

50) The UNITED STATES, SWEDEN, NORWAY, DENMARK (%erminated), and
ICELAND,

51) SWITZERLAND, LUIENDROURG, the UNITED KINGDOM, YUGOSLAVIA,
AUSTRIA, BULGARIA, MALTA, PORTUGAL, ROMANIA, and SPAIN.

52) E.g., irequency of the services, and teriffs.

5%) The UHITED STATES.


http:3'eA'J'.Es
http:ICEIJ.ND

-
13
Vo

Vorld-War II ordinary MFinnish hiloteral sir transpert agree-

ments follow general Utondard Forwm foxr Provisional
N o . .. 54D }

Adr Routes (hereinafter C3F) wup to 19251 7, and since then

the ECAC Stardard Clansez for Eilabteral Agceements (hereinafter

Y
LCAG/SC) as of 1963, Wiih only o & exceptions 227, all th
agreements are cowposed o twoe perte: the Agreement proper, and
an Annex. In the wost esrly agrecncnts adbering generally to
the CBF framework, a description of the routes and rights
gronted, together with the conditicas incidental to the grant-
o a LR, N 56> e 3 5y - .- 57)
ing of the rights , are laid down in the Annex . In the

nore recent agreements within the C5F group, however, the said

conditions 58}, eventually together witn the descripfion of

the rights granted 59}, have been incorporated in the Agreement

proper. Thus it would appear that the development "has anti-

cipated in this respect the formulation adcpted by the ECAC/SC.
Article 1 of the ECAC/SC would seem to suggest that

the Annex to an agreement cowmprise solely a specification of

the routes, lMany of the Finnish bilaterals that adhere

generally to the said wodel agreement, follow also this suggesti-

ion 60). Put as many others incorporate, however, in general

terms the grant of cowmercial rights in the Agreement proper

and lay down the more specific stipulations thereon in the

54) The intention to follow the CSF is expressly stated in the
Preamble to the asreement with the Netherlands,
5) The USSR (1955-superseded) has no Annexes, while the USS
J . D
(1972) has two. To the Annexes to the agreements with the
Netherlande, the United Otates, and Luxembourg a distinct
Schedule of routes is attached,
56) E.g., regulations on capacity and tariffs.
57) ¥With recpect to the spreecments with the NWetherlands, the
United Utates, and Luxenmbourg, sec infra note 55,
58) ICCTAND, and TLUNZMPOURG,
59) SUITTERTAITD,  The Annex to this Arsrecment thus contains
solely the oschedaules of routes.

60) POLAND (1963), the UNHIYED XKINGHOM, BULGARIA, and SPAIN,
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61)

Annex .

The agreerments that belony te either of the two

categories discussed sbove follc

&)

clozely in subdect. With reaspect to the details of wording and
to the successive order of the iudividualbprovisions, however,
considerable variatlon is offerzd trereby.

Regarding the agreement:s windch do not fall under
either of the standard formulae, the Annexes to the apgreements
with France and the German Deﬁocratic Republic contain only
the specification of routes. Annex I to the 1972 agreeument
with the USSR incorporates the prant of both transit and
compercisl rights, as well as the specification of routes. In
Arnex II thereto, specific stipuvlations are laid down as to
the safety of flight and the responsibility of the parties for

the operation cf air services., The Annex to the Hungarian

agreenent contains, apart a cpecification of routes, regulations

on the frequency of flights.

In other respects, while the agreement with the
USSR (1955-superseded) makes use of some of the CSF clauses 62)
the agreements with Hungary, the USSR (1972), and the German
Democratic Republic have certain features in common with the
CSP but obthers with the ECAC/SC formulae 937, All these agree-

ments embody also special provisicns intended either to

compensate the lack of general international air regulation

W othelr model formulae relatively

61) YUGOSLAVIA, AUSTRIA, MALTA, PORTUGAL, and‘RONANIA.
62) Articles 6 and 7 of the CFS.

6%) HUNGARY: e, Articles 5 and 7 of the CSF; Articles
201289, 3033 (0. 0, ond 13( ) of the ECAC/SC.
The USSR (4 9”?) e.g. Articles &, 5 and 6 of the CSF;
Articles 2, 3, 4, 8, 9, 10 and 12 oT the ECAC/SC.

The GDR: e.g., brflcle 4(a), and 6 of the CST; Articles
1, 2, 3, 4, 5, 7(1)(2), °, 10 12 and 1%3(1) of the ECAC/SC,

m
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; or to bridge

.

binding upon both of the states covcerned

smie and political systems

Ty
s
oy
48
fe)
o
<
5]
(]
e

over the differences in
0*‘ -the 1 't" 23] 65) €34 ] » sunn auen . K. .
¥ the parties . minilar sunpleuentary provisions may

be found also in agreements with cortain other socislist

countries which in other respecis do generally adhere to

20N

the ECAC/SC formula 06’,
The agreement with France is divided under two
Titles: "General Frovisions", and "Agreed Services" respectbively.
It is 2 mixture of CSF and FCA /5C provisions with certain
variations,/gnd of stipulations of its own.
A common feature to the agrecuent with the United

)

tates and the fourteen most recent sgreements is the introduct-

451

0q

ion of definitions on certsin terms used in the agreements68)&
The Austrian esgreement differs from all the others in that
every Article hes its own Title.

As pointed out by Cheng, in law, all the various
sections of a bilateral air transport agreement, be it the
main body thereof, or the annex, or the schedule, form integral
parts of the treaty and have equal force 69). All reference

to the agreement must, therefore, be considered including

64) It should be noted that at the conclusion of the agreements
of 1955 and 1962 respectively, the USSR and Hungary were
not yet parties to the Chicago Convention, and that the
GDR has not at all adhered thereto. It would ceem sur-
prising, however, that despite the adherence of the USSR
to the Convention in 1970, the 14872 agrecment incorporates
even more supplementary regulations than the superseded
agreement of 1955.

65) E.g., provisions on the right to maintain representatives
and other personnel in the territory of the other conract-
ing party, end on the nationality of such personnel or of
the crew members.

66) E.g., Y0GOSLAVIA, BULGARIA, and RCMANIA.

67) E.g., Articles 5, 6 and 8 of the CSF; and Articles 4, 5 and
: 12 of the ECAC/SC.

68) Beginning with LUXIMBOURG, Tor details, see Chapter VII.
€9) Cheng, op.cit., Pp. 237 and 238,
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reference to the anmix and/oxr to the schedule as well, unless

(O
N

- prav—

70) This is o ¥ . in the agreements with TUurq{j
and the G, - In light ¢f the ahove d*&vwkcloq, such

express provicions would appear Lo be superiluous.
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CEAPTER VI - THE KEY FROVISIONS

Each stipulation in a bhilateral air transport agree-
ment may have its special significance., Certain key provisions
nevertheless may be singled out because of their overriding
importance with respect to the operation of the agreed services,
or of the treaty itself. The regulations concerning exchange
of routes, frequency and capacity, and tariffs would seem to
be reasonably classified as the key provisions of the firshs
group. And the stipulations governing settlement of dispuies,
and termination of agreement would seem equally able to deserve
the same attribute within the latter. In the following seciions
of this Chapter, the appearance and operation of these key
provisions in the Finnish bilateral agreements are examined

in detail.

(a) Exchange of Routes.

The basic elemenits to be considered in the complicated
procedure of route planning and negotistion are the route
structure, and the pattern of the air services. These two
elements will determine the factual formation of the routes
on both gsides and thus the geographical scope of the agreement.
But a route thus specified would still have no independent
meaning, unless provided with the operating rights concerned.
Specific significance must therefore be attached to the traffic
streams on the different stages of a route. But the underlying
economic and political calculations involving every route as
a whole and each of its individval traffic points and stages,
will finally determine the extent and details of the exchange.
This is even wore true because the parties to a bilasteral agree-
ment intend tc exercise control over the whole route thus

specified, regardless of whether or not the points and sbvegos

www.manaraa.com
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are located in thei-~ territories. The said intention is clear-
1y recognisable in the route patterns and individual stipulat-
ions of the various agreements.,

(i) Route Structure.

Accordirg to a classification introduced by Cheng 1)
four main classes of route struchtures may he discerned:

- Rigid, where all traffic points of a specified route
are individually indicated and may be altered only by agreement
between the contracting parties;

- Semi~flexible, where each traffic point may be
chosen among a number of predetermined parallel pcints (e.g.,
the Bermuda Agreement);

- Flexible, where the route is fixed only in gener=sl
terms in the agreement (c.g., the Transport Agreement);

- Free, where a complete freedom of flight is ex-
changed between the contracting parties,

Apart ‘rom these orthodox types, there is a hest of
different variations and combinaticns thereof, )

In contrast with the simplified agreements, the majority

2)

of which introduce a rigid route pattern , only a few among
the ordinary agreements make use of it., This is the case with
the British and Bungsrian agreements, though the latter pro-
vides some variation by the introduction of two alternate
rigid route patterns for each of the parties., With some minor
exceptions involving individual semi-flexible and/or flexible
points on a route 3), all the numerous routes specified in the

Swedish agreement and its modifications as to the Annex belong

to the rigid category. The agreenent with Switzerland, while

1) Cheng, op.cit., pp. 392-394,
2) The UNITED KINGICM (5-1953) and (S-1954), and FRANCE (8).

3) The Finnish route Helsinki~Norrkoping(Visby) and beyond; and
the Swedish route Stockholm- Helsinki and beyond.
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specifying en otherwise rigid roube structure, introduces

4) and a

flexible points of deperture for each of the parties
semi-flexible intermediste point for the Swiss route 5), The
USSR (1972) apgreement comprises, inter alia, two rigid route
strucbhues for each of the parties 6).

Thus far, there is nc Finnish agreement providing
for an orthedox semi-flexible route structure. But quite a
number of the agreements lay‘down completely flexible formulés 7).
The Finnish route in the Romanian agreement may be quoted
here for the purpose of illustration:

"Points in Finland - via intermediate points -~ to
points in Romania and beyond, in both directions" 8).

Otherwise the route structures to be found in the
Finnish bilaterals are rather of a mixed compositicn. Two
main groups could nevertheless be distinguished. Thus there
are agreements which indicate of the various traffic points
individually only those of departure and of destination 9),

while in other agreements solely the latter point is similarly

specified-qo). In both cases, the points not individually

4) Points in Finland, and points in Switzerland respectively.

5) Points in Switzerland - Frankfurt on Main or Duesseldorf
or Hannover -~ Copenhagen - Stockholm - Helsinki.

6) The routes connecting Helsinki with Moscow and Leningrad
respectively and vice versa.

7) The UNITED STATES (S), ICELARD, YUGOSIAVIA, AUSTRIA, MALTA,
PORTUGAL, ROHANIA, and SPAII.

8) The Romanian mirror-image route is described in similar
wording.

9) NORWAY, DENMARK (terminated), CZECHOSLOVAKIA, and BULGARIA,

10) The NETHERLANDS, the UNITED STATES} the USSR (1955-superseded),
LUXEMBOURG, FRANCE, and POLAND (1963).
The LUXENBOURGIAN agreement is somewhat ambiguous in that it
ig not quite clear whether the word "ILurembeurg" in the route
schedule means the State of ILuxembourg, or her capital which
has the same name. As the route for Luxembourg ic described
using Helsinki as destination, the word "Luxembourg" in the
schedule obviously must be understood similarly to mean the
capital of Iuxembourg in respect of the Finnish route, and

/.
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the State of Iuxembourg for the Iuxembourgian route (de-
scription of the Fimnish route: Finland, via interwmediate
points, to ILuxembourg and points beyond, if desired, in

both directions; the Lunembourg route: Luxembourg, via
intermediate points, to Helsinki and points beyona, if de-
sired, in both directions).

The agreement with POLAND (19G%) offers also freely optional
intermediate points and beyoné points with respect to which,
however, the fifth freedom is excluded. '

indicated are specified fcr the most part flexibly. Only in
the agreement with CZECHOSIOVAKIA, which belongs to the first
group mentioned above, the intermediate and beyond points ace
seni-flexible or optional 11).

The agreement with the GERMAN DEMOCRATIC REFPUBLIC,
while specifying for both parties flexible points of departure
and rigid points of destination, provides the German inter-
mediate and beyond points flexibiy but the beyond points for
the Finnish route semi-flexibly., Apart from the rigid route
structures already mentioned above, the USSR (1972) agreement
includes also two principally flexible routes for each of the
parties., TIllustrative as it may be of the future plans of
Finnair, the last of the four Finnish routes may be quoted
here as follows:

"Points in Finland - Moscow and/or some other point
in the territory of the USSR upon agreement between the aero-
nautical asuthorities of the Contracting Parties and beyond to
one or more points in Europe, Near East and South Asia (Afghan-
istan, Pakistan, India and Iren) and beyond to third countries
upon agreement between the aeronautical authorities of the
Contracting Parties, in both directions.” 12)

11) The Finnish route: Helsinki - one or more of the following
intermediate points: Stockholm, Copenbagen, Berlin, Warsaw -
Prague and beyond to Vienna or Budapest, in both directions,
The Czechoslovak route, departing from Prague, is otherwise
a mirror-image of the Finnish route but includes Leningrad
in the USSR as an optional point beyond Helsinki.

12) Ttem (d) of the Schedule of Routes for the Finnish Aireraft
in Part I of Annex I to the USSR (1972) agreement. Trans~
lated frowm the authentic Finnish text by the present author.
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Where a pcint or points on a route is or are left
flexible, they must, unless otherwise provided for in the treaty,
be agreed upon between the contracting parties before any serv-
ice departing from, calling at, or ending at any such point
may be inaugurated. In this respect, nunerous wmore recent
agreements 13) delegate to the aeronautical authorities of
the parties concerned the powers to agree on the specification
of the routes or points left flexible in the agreements. The
corresponding delegation under the YUGOSIAV agreement refers
only to the intermediate and heyond points. Conséquenﬁly, the
points in Finland and Yugoslavia being not specified in the
agreement are not covered by the delegation, These points
should thus be agreed upon between the contracting parties,
or delegated specifically to their aeronautical authorities.,
The agreement with the UNITED STATES empowers the aeronautical
authorities of either contracting party tc proceed unilaterally
to wake changes in the routes described in the schedﬁle, eX—
cept those which change the points served by the other con-
tracting party. A notice of any such change shall, however,
be given without delay tc the aeronautical authorities of the
other conbracting party.

A further characteristics of the route structure is
the opportunity that way be reserved in the agreement to omit
certain points out of the specified routes. While the majority
of the Finnish agreements contain no such clause, and while the
UNITED KINGDOM (S-1954) agreement expressly denies the omission
of any intermediate point from the route, the route structures

adopted therein could be classified as non-abridgeable 14).

13) AUSTRIA, PULGARIA, MALTA, PORTUGAL, ROMANIA, SPAIN, and the
USSR (1972).

14) Cheng, op.cit., p. %96, distinguishes in this respect three
classes of route structures: abridgeable, semi-abridgeable,
and non-abridgeable, accerding to the extent to which points
on a specified route may be omitted, ~_ In such cases where
the routes are composcd of the terminal points only, an

L] L4
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Some of the agreements allow the omission of intermediste stops

45). )

but not of points beyond out of the specifisd routes The
agreement with SYITZERLAND which grants no beyond points,
offers the opportunity to omit some stops. The omission of
all of the intermediate stops would thus not be allowed., The
UNITED STATES' and HUNGARIAN agreements, while granting no
beyond points, allow the omission of points on any route which
consequently could be operated as direct services as well 16).
Complete abridgeability is provided also in the agreeuent with
SYEDEN as modified in 1962, 1963, 1964, and 1966 177, and in
& number of the most recent agreements 48). The agreement
with PORTUGAL lsys down the specific condition that the
omissions must be previously published in the time-tsbles., In
the sgreements with the UNITED STATES, SWITZERLAND, and the
GDR the right of omission is made by express pfovision applicable
to any or all flights., But it would appear that even without
such express stipulation the same result would be achieved by
interpretation.

Unless otherwise expressly provided, the right to omit
specified points on a route may be exercised by the state to
whom the route is granted. The UNITED STATES' and HUNGARIAN
sgreements explicitly delegate this right to the airline or
airlines designated. And under the USSR (1972) agreement,
all points in the territory of the grantor-state may be omitted
on services which pass through that territory only by agreement

between the aeronautical authorities of the contracting parties.

./. omission clause would, of course, have no meaning,

15) YUGOSLAVIA, AUSTRIA, and MALTA,

16) Cf,, the Fimnair direct flight No. AY 105/106 between Hel-
sinki and New York., - See Appendix IZI,

17) The routes specified in these modifications are for the most

/.
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In all of the Finnish bilaterals, the point of de-
parture is located in the territory of the state to whom the
route is granved 19). It would eppear that an omission of
such a point with reference to a general clause admitting the
omission of any point on a route would not be consistent with
the intention of the parties to maintain air communicationc
between their respective territories, which is more or less

expressly indicated in all of the Finnish agreements,

(ii) Pattern of International Services.

Samples of the various patterns cf international air
services in the Finnish bilateral agreements have already been
seen in the preceding subsection. Such patterns may be ex-
pediently divided into different classes according to their
flux with respect to the territories of the contracting

parties 20).

part direct servicas between two terminal points, though
in some services certain beyond points also are included.,

18) BULGARIA, FORTUGAL, ROMANTA, the GDR, and SPAIN,
The omission of 2ll beyond points has the effect of trans-
forming the flight from a through services into a terminating
one, This would allow the designated airline to use its
full capacity to serve tke traffic to and from the territory
of the grantor-state. -~ For the various views of the states
in this respect, see Cheng, op.cit., pp. 400-402,

19) In other words, in the territory of the state whose national-
ity the designated airline possesses. The bilaterzl system
thus differs from that adopted in the Transit and Transport
Agreements which equal the point of departure and the
nationality of the aircraft.

20) Cheng, op.cit., pp. 399-40%, introduces the following
classification:

(I) Terwinating services, being services between the
territories of the contracting parties on a reasonably
direct route, with or without stops in third countries for
non-traffic purposes;

(II) Terminating services with intermediate points in
third countries;
(III) Through services to poinis beyond the grantor-state;
(1IV) Preternational services which begin at a point or

o/o
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Consistentiy with the "hinterland terminal” location
of Finland, the majority of her uLilateral air transport sgree-

ments provide for through services 21).

For obvious geograph~
ical reasons, the agreements with the three Scandinavian
countries prescribe, apart Irom through services, with respect
to DENMARK (terminated), and NORWAY (as modified in 1963) also
terminating services with intermediate points, but regerding
SWEDEN only direct terminating flights, The latter kind of
services appears as the sole pattern in the agrcements with

the USSR (1955-superseded), POLAND (1963) 22)

, end the UNITED
KINGDOM. Terminating services with 1ntermud1ate points are
the only route pattern to te found in all 6f the simplified
agreements and in the ordinary agreements withk the UNITED
STATES, SWITZERLAND, HUNGARY, FRANCE, and SPAIN, The agreement
with LUXEMBOURG provides in the first place terminating serv-
ices with intermediate poirnts but offers also optional beyond
points 25).

By the omission of 2ll beyond points, the through
services under the agreement with SWEDEN as modified in 1962,
1963, 1964, and 196€ may be transformed into terminating serv-
ices, Similarly, the through services specified in the agree-~
ments with BULGARIA, PORTUGAL, and ROMANIA may be altered into

terminating services with intermediate points and, by further

omission of even all the intermediate points, into direct

points in third states anterior the point of departure in
the home~state of the des1rnated airline; and

(V) Extranational services which are operated entirely
outside the territories of the both contracting parties.

21) The NETHERLANDS, SWEDEN, NORWJAY, DENMARK (terminated),
CZICHOSLOVAKIA, I uL‘ﬂD, YUGOBIAVIA, AUBTRIA PULG,uIA
MATTA, PORTUGAL, ROMANIA, and the GDR. - Among the USSR (1972)
agreement's routeg, one through service for either party
also is included.

22) FOLAI'D (196%) provides also optional intermediate and beyond
points without the fifth freedom.

2%y ",,. if desired ...".

-~
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terminating flight:e  In similar manner, the route pattern
introduced in the UNITED STATES! agreecment could be transformed
into a direct service on some or all flighte.

Thus far no preternational or extranational services
have been introduced in the Finrish bilaberal air transport
agreements,

Usually, the right to operate the specified routes
in both directions is expressly granted in the agreeuwents, But
even where some agreements are silent in this respect, the
intention of the parties to grant ‘the operating right for
return services is clearly implied in the stipulations relating

2u)

to the grant of traffic rights , or in some other individual

provision 25), or in the agreemant as a whole 26).

(iii) Traffic Sireaus.

Corresponding to the pattern of a bilaterally agreed
route and the freedoms of the air applicable thereio, various
traffic streams moving on the whole or part of the route may
develop in practice. In thisispect, a theoretical classification
of the possible traffic streams has been introduced by Cheng 27).
According to this classification, five main groups of traffic
nay be distinguished:

I. Total-route traffic means the sum total of all the
individual traffic streams on an agreed route,

II. Inter-partes traffic contemplates the traffic
streams between the territories of the two states parties to
the agreement.

<

ITI. National traffic is composed of all individual

24) FRANCE, Article XIV(1): "...to pick up and set down inter-
national traffic ...". The UNITED KINGDOM, Article 2(1)(c):
"ee. for the purpose of putting down and taking up inter-
national traffic ...". Neither of these two agreements pro-
vides beyond points.

25) In FRANCE (S) the carriage of local traffic is prohibited
R

vvvvvv.iliallal aa.CuUlll
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.traffic streams to and from the flag-state of the designated

airline. It may be broken dswn to (2) inter-partes and

(b) third-country traffic according to the location of the
other end of the stream either in the grantor-state or in a
third country. National third-country traffic way be further
divided into (i) sntericr-point, (ii) intermediate-point and
(iii) beyond-point traffic on the ground of the location of

the third country on the route either anterior to the flag-state
or between the two contrééting states or beyond the grantor-
state respectively.

IV. Grantor's traffic comprises all individual traffic
streams to, frow and through the grantor-state on the agreed
routes, This traffic may be further broken down to eight sub-
classes according to the respective eight freedoms of the
air.

V. Third-country traffic means traffic originating in
or destined fer a third country. Within this class, three
subclasses could be distinguished: (a) national third-country

28
), (b) extra-partes

traffic which has been referred to above
third-country traffic which is carried between third states
exclusively, and (¢) fifth~freedom third-country traffic which
is the traffic between the grantor-state and any one of the
third states en route, The fifth-freedom third-country traffic

may be further broken Jdown to (i) anterior-point, (ii) inter-

mediate-point and (iii) beyond-point fifth-freedom third-country

"entre Dusseldorf et Paris et vice versa". The UNITED
STATES (S) spesks of "the opening of a commercial service
between the territories of Finland and the United States'.

- 26) The UNITED KINGDOM (S-1953) and (S-1954).

27) For more details, see Cheng, op.cit., pp. 4#03-408.
28) Clsss III, subclass (b).
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traffic according it~ the location of the third state vis-a-vis

the grantor-state.

(iv) Grant of Rights,

Under the present system of bilateral regnlation, the
right to establish and operate any scheduled international air
service must be specifically granted by the foreign stute in
or over whose territory the service will be operating. In
the Finnish bilateral air transport agreements wany different
ways may be distinguished for the grant of rights.

In 811 tke four simplified/agreements, the grant of
rights was made by one conﬁracting party with respect to a
specified airline of the other. The condition of future
reciprocity was nevertheless therein indicated, either ex~
pressly 29) or by implication 30). For the wost part, the
description of the rights granted was laid down in general
w 371)

terms by reference to "a commercial service
on 32)

s or "a schedul-
ed air servic on the agreed route, or to "traffic rights
to Aero O/Y at London on the scheduled service" specified 33).
The more specific termes and conditicns were left to be agreed
upon between the airline specified and the aseronautical author-
ities of the grantor-state. Only the agreement with FRANCE (S)

did specify the rights in terms of the freedoms of the air 34).

29) The UNITED KINGDOM (5-1953): "The competent (Finnish)
authorities have concluded the foregoing on condition that
prospective Finnish requests for flying permission would be
met positively by the British authorities,”

30) The UNITED STATES (3) was entered into "pending the conclusion
of an air services agreement between the two Governments®, -
FRANCE (S) foresaw revision of the terms and conditions pro-
vided Air Fronce would decide to resume their services in
Scandinavia, and referred to a protocol concluded btetween
Aero O/Y snd Air France on the operation of the agreed route,

34) The UNITED STATES (S). %2) The UNITED KINGDOM (8-1953).
%3) The UNITED KINGDOM (S~1954).

34y ",,, la compagnie finlandaise pourra bénéficier sur cette
ligne deg droits de 3cme et 4eme ainsi que de ceux de 5Seme
liverte a Copenhague,"
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Also with respect to the ordinary agrecmwents, the

grant of rights is based on reciprocity. This is clearly
evident from the wording of the individual clauses but has
been further ewphasised in some agreements by additional express
statement 55). In the USSR (1955-superseded) agreement there
is expressly provided that the grant of the rights is made "on
the basis of reciprocity and in equal wmeasure",

 In the earlier ordinary agreements, the grant-of-rights
clause is drafted on the lines of the Bermuda Agreement or the
CSF model Article 36). It thus contains & genersal declaration
that the conbtracting parties grant to each othe; the rights
specified in the attached Annex or Schedule necessary for the
establishment of the air routes and/or services described there-
in 37), ' In the Annex or Schedule, the grant is reiterated and
explained further to comprise the right to conduct air transport
services on the specified routes by one or more airlines design-
ated by the recipient government, The designated airlines of
each contracting party are then accorded in the térritory of
the other contracting party, "rights of transit and of stops
for non-traffic purposes", as well as the right of "commercisl
entry and departure for 1nternat10nal traffic® 38) or "the
right to embark and dlsembark"fvhternatlonal traffic at the
specified points on the agreed routes, The clauses governing
the grant of the comwmercial rights would appear to be inter-

preted so as to cover, apart from the third and the fourth free-

35) CZECHOSLOVAKIA, the USSR (1955-superseded), and FRANCE,

50) The NETHERTANDS, the UNITED STATES, SWEDEN, NORWAY,
DENMARK fterﬂlnatea) CaECHQbLOVuAiA, *CLLAND and LUXEM-
BOURG.

27) The C3T term "internationsal c¢ivil air routes and services"
is used in the agreements with the UNITED STATES and
CZECHOSIOVAKIA.

38) The NETHERLANDS, and the UNITED STATES,

3G) CWEDEN, NORWAY, DEIMARK (terminated), ICELAND, and LUXEM-
BOURG.
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doms, the fifth freedom as well unless otherwise specificslliy
excluded 40). The SWISS agreement lays down for the grant of
rights provisions similar in substance but differing in wording
and written in one single Article in the main body of the
Agreement,

The agreement with CZECHOSIOVAKIA grants the third
and the fourth freedoma sepsrately and adds the right to carry
fifth freedom traffic to each of them by reference to inter-
national traffic coming from or destined for other states re-
spectively. In the USSR (1955~superseded) agreement, the grent-
of-rights clasuse refers in general terms to the right for civil
aircraft of the parties to make scheduled flights on the routes
specified. And under the HUNGARIAN agreement, each contracting
party grants the designated zirlines of the other contracting
party the right to take on and put down in its territory inter-
nationsl traffic 41). The HUNGARIAN agreement prescribes points
in third countries as well, while the USSR (1955-superseded)
sgreement does not, Coneecuently, the carriage of fifth freedom
traffic would be allowed under the former agreement but excluded
under the latter. None of the three agreements discussed in
this paragraph do menticn or grant expressly the transit rights
which thus are (or were) excluded unless (or until) covered be-
tween the parties concerned by the Transit Agreement 42).

In the agreement with FRANCE, the transit rights are

accorded under Title I "General Provisions" in more general

40) E.g., where no points in third countries are included.

The carriazge of fifth freedom traffic has been more specific-
ally emphasised in the agreement with ICELAND which specifies
the traffic to be picked up or put down as moving to or from
the territory of the carrier's flag-state, or to or from a

third country. )
41) This clause 1s preceded by a general clause exchanging be-

tween the contracting parties the right to operate inter-
national air services in order tc secure international trans-
port in passengers, cargo and mail,

42) See Appendix IV,
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terms to the aircra’t of the contracting parties. The grant
and specification of the commercial rights are laid down under
Title II "Agreed Services" and refer expressly %o the designated
airlines as the beneficiaries thereof. It would thus sppear
that the grant of the transit rights wouid apply even to civil
alrcraft other thsn those of the designated airlines, and to
aircraft of the designated airlines even when not operating the
agreed Services 43). The grant of the commercial rights is

made without reference to the territories of the contracting
parties:

"The airlines designated by each Contracting Party
shall enjoy the right to pick up and set down international
traffic in passengers, mail or cargo at the points mentioned
in the annex to the present Agreement,"

 Given the intermediate points on the agreed routes,
the fifth freedom is here included.

With only two exceptions 45), the remsining agree~

46)

ments adhere in substance to the ECAC/SC model Article 1.

A typical clause, including item (c) vhich is left open in the
model Article, may be quoted here from the agreement with

BULGARIA as follows:

"1, Each Contracting Party grants to the other Contract-~
ing Party the rights specified in the present Agreement for the
purpose of establishing scheduled intermational air services
on the routes specified in the appropriate Section of the
Annex to the present Agreement. Such services and routes
are hereafter called "the agreed services" and "the specified
routes" respectively. The airlines designated by each Contract-
ing Party shall enjoy, while operating an agreed service on a

43) This could be explained by the mcre general desire of the
parties expressed in the Preamble to the Agreement to
facilitate the ailr relations between their territories.

44) Para. (1) of Article XIV. ~ Quoted from the English trans-
lation to be found in the United Nations Treaty Series,
Volume 498, p. 309,

45) The USSR (1972) and the GDR,

46) POLAND (196%), the URITED KINGDOM, YUGOSILAVIA, AUSTRIA,
BULGARIA, M.ALBA, PORTUGAL, ROMANIA, and SPAIN.
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specified route, the following rights:

(a) to fly without landing across the territory of
the other Contracting Party;

(b) to make stops in the said territory for non-traffic
purposes; and

(¢) to make stops in the said territory at the points
specified for that route in the Annex to the present Agreement
for the purposge of putiing down and taking up international
traffic in passengers, cargo and mail." 47

The commercial rights accorded under item (c¢) of the
Article would thus include, apanrt from the third and the fourth
freedoms, also the fifth freedom unless excluded by the

48) or otherwise, In the agreement with

specified routes
YUGOSLAVIA, the specification of the commercial rights, in-
cluding the fifth freedom, between the territories of the
contracting parties and third states is referred to the aero-
nautical suthorities of the contracting parties, In some other
agreemnents 49), a more particular specification of the rights
granted includes only the third and fourth freedoms but refers
other commercial rights to an sgreement to be made between

the aeronautical authorities of the contracting parties. Under
the PORTUGUESE treaty, the aeronautical authorities are empower-
ed to establish also the conditions under which those addition-
sl rights may be exercised. The agreement with ROMANIA lays
down no further specification of the rights enumerated in item
(¢) but refers to the seronautical suthorities for agreement

the commercial rights to be exercised with regard to the inter-

mediate and beycnd points., Some agreements 50) do not contain

4%) Para. 1 of Article 2 in the BULGARIAN agreement.

48) This is actually the case with respect to the agreements
with POLAND (1963) and the UNITED KINGDOM which specify only
direct terminating services between terminal points in each
of the respective territories.

49) AUSTRIA, MALTA, and PORTUGAL,

50) POLAND (1963), the UNITED KINGDOM, BULGARIA, and SPAIN,
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additional provisions to the general clause drafted in a wordQ
ing similar to or identical with item (c¢) of the BULGARIAN
Article quoted above.

The agreement with POLAND (1963) accords the design-
ated airlines of the centracting parties expressly the right
to serve any intermediate point on the agreed routes 51), or
to extend their services to any point beyond the territory of
the other contracting party. No commercial rights may, however,
be exercised between such points and the territory of the
other contracting party. The MALTHESIAN agrecement accords
each contracting party, subject to similar exclusion of the
commercial rights, the right to exercise scheduled traffic
between iss territory end any intermediate stop or point beyond.
It would thus appear that, regarding the optional intermediate
and beyond points, both‘national third-country traffic and
extra-partes third country traffic may be exercised under the
former agreement but only national third-country traffic under
the latter.

In the USSR (1972) agreement, the general grant of
the rights is made on the lines of the two opening sentences
of Article 1 of the ECAC/SC., Under the specification-of-rights
clause in Part II of Amnex I to the agreement, the second, the
third and the fourth freedoms are accorded directly but the
first 52) and the fifth freedoms only subject to agreement
between the aeronautical authorities of the contracting parties.
The points for non-commercial techniczal stops in the territory
of the grantor-state shall also be agreed upon between the

s8id suthorities. Furthermore, the right to carry international

51) Points in Finland - Warsaw, and points in Poland - Helsinki
respectively, in both directions.

52) The right to fly across the territory of the grantor-state
is subject to the condition that the airline degsipnated by
the other contracting party shall make at least one inter-

. .
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traffic across the .erritory of the grantor-state between
points in the territory of the contracting party designatiang
the airline and points in third countries is distinctly accord-
ed 55). In this specific transit right, the right to stop over
at points in the territory of the grantor-state uay be in-
cluded upon agreement between the aseronautical authcrities of
the contracting parties.

Apart from certain variations in wording, the grant-
of-rights clause in the agreement with the GERMAN DEMOCRATIC
REPUBLIC differs from the BULGARIAN Article quoted above in
that the fifth freedom is granted separately from the third
and the fourth freedoms, and in the grant éf the transit rights.
The fifth frecdom clause refers to stops made in the territory
of the grantor-state for the purpose of putting down and
taking up international traffic coming from or destined for
the specified points outside the territories of the contracting
parties. Of the transit rights the second freedom is granted
in the usual wording with respect to the agreed services. In
an additional clause, however, the first and the second free-
doms are accorded to the designated airlines with respect to
the operation of international scheduled services, that is
to say even other than the agreed services. Evidently, this
exceptional arrangement is called for by the circumstance that
the GDR is not a party to the Transit Agreement.

In all of the ordinary Finnish bilateral air transport

mediate landing in tke said territory, unless otherwise
agreed upon between the aeronautical authorities of the
contracting parties. A contrario, this would mean that
normally all points except one way be omitted in the
territory of the grantor-state.

53) In.other words, the right to exercise beycnd-point national
third-country traffic is here expressly mentioned.

www.manaraa.com
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agreements, the commercisl rights sre expressly granted for
the carriage of international itraffiec in pessengers, cargoe and
mail. In addition tc the three components of traffic,baggage
is expressly mentioned in some zgrecements 54). Given the close
cornection between the carriage of passengers and their luggage,
hewever, it is to be presumed thet even in the absence of an
express mention the carriage of luggage also is sllowed 55).
With only one exception 56), the clauses governing
the carriage of third«countﬁytraffic link the embarkation snd
disembarkation thereof to the territory of the grantor-state,
Of the various classes of third-country traffic thus only
fifth-frecdom third-country traffic is included, while national
third-country traffic and extra-partes third-country traffic
are left outside. But as pointed out by Cheng 57), it should
nevertheless be presumed that the designated airlines may
carry also the two categories of traffic not specifically
inclvded. The FRENCH clause quoted above 58) does not establish
the link between the taking up or putting down of traffic and
the territory of the grantor-state. Thus all streams of traffic
are covered by that clause. The specific transit clause in
the USSR (1972) agreement comprises exclusively beyond-point
national third-country traffic. It would seem evident, however,
that the said clause serves merely the purpose of regulating
the stopover right ancillary thereto. Therefore, the circum-
stance that extra-partes third-country traffic has left without
express mention should not be interpreted restrictively so as

to deprive the designated airlines of the right to carry also

54) The USSR (1955-superseded), and POLAND (1963),
55) See Cheng, op.cit., p. 312,

56) FRANCE,

57) Cheng, op.cit., p. 308,

58) Bupra p. 147.
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this category of traffic 59). '
The reference to intermational traffic to be found
in all the ordinary TFinnish bilaberals would 'per se' exclude
cabotage. ZFeginning with HUNGARY, however, all the more recent
agreements lay down a general rrovision for the exclusion of
cabotage., In this respect, the stopover clause in the USSR (1972
sgreement serves a useful purpose, because carriage of stopover
traffic between two or mere stopover points in the territory

of the grantor-state would otherwise be excluded by the clause

prohibiting cabotage.

(v) Modes of Route Exchange,

Depending on underlying cconomic and/or political

. . . : . o)
considerations, various modes of route exchange may bhe applled6 )

According to Temmes 61)

, at times the negotiation of the
Finnish bilateral air transport agreements has followed purely
the line of trading commercial air rights for commercizl air
rights, while a% other tizes certain questions of general trade
policy or general politics also have been involved., An
examination of the route schedules in the ordinary Finnish bi-~

lateral air transport agrsements soon discloses that the over-

whelning majority thereof are based on the method of double

59) Anterior-point and intermediate-point national third-country
traffic are not included in the route-pattern and need thus
no mention,

60) Loy enumerates several possible wodes of route exchange:

() Trading of commercial air rights for commercial air
rights on the basis of an eouitable exchange of values;

(b) Trading of commercial air rights as part of an over-
all bilateral exchange of commercial products;

(¢) Trading of air transport rights for explicit or im-
plicit political or other non-commercial benefits, either
aviation related or non-aviation related;

(@) Route exchanze on the basis of visual reciprocity:

(1) Double tracking;
(ii) Equal number of intermediate and beyond
points; :
(iii) Equal number of similar looking routes
for each country;
(e) Route exchange in terms of wost favoured nation

/o

)
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tracking, that is t. say the both parties have the same route,
or on some other closely related branch of visual reciprocitz'62).
The agreement with SWEDEN and the meodifications theieto accord
to Finland cne to three routes in excess to tkhe Swedish routes.
The HUNGARIAN agreement, though providing two alternative double
tracked routes for each of the parties, could in actual practice
make an exception of the rule if the parties would chose to
operate different alternatives. The routes specified in the
agreement with the GERMAN DFEMOCRATIC REPUBLIC show no traces
of visual reciprocity:

The Finnish route: Finland - Berlin/Schitnefeld - and
beyond to not more than two of the following points: Prague, one
point in Yugoslavia except Beograd and Zagreb, Athens, Istambul,
in both directions.

The GDR route: The German Democratic Republic - one
point in Denmark or Sweden - Helsinki - one or more points
beyond Finland, in both directions.

Having regard to all relevant factors, it would appear
that visual reciprocity alone cannot guarantee an equitable ex-
change of economic benefits with the exception, perhaps, of
short-stage direct services between the neighbouring countries

Firland and Sweden, Given the fifth freedom rights generally

treatment;
(f) Route exchange based on overall bargaining strength.

~-For more details, see Loy, "Bilateral Air Transport igree-
ments: Some Problems of Finding a Iair Route Lxchange",
McWhinney, Ed., The Freedom of the Air, 1968, pp. 176-179.
See also Loy's discussion of the computation of the route
values, ibid., pp. 179-189, and the remarks made by Wassen-
bergh, Aspects ..., Pp. 39-40.

61) Temmes' interview.

62) Equal number of intermediate points (e.g., SWITZERLAND),
or beyond points (e.g., SVEDEN as modified in 1962: the
Finnish route Helsinki - Stockholm - Osloj the Swedish
route Stockholm ~ Helsinki and beyond). - Equal number of
similar looking routes (e.g., SWITZERLAND as modified in

1967) .
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exchanged in the Finnishk bilateral air transport agreements

and the generally superior traffic generating potential of

the co-parties of Finland, it would seem, however, that con-
siderably greater economic benefits have been gained by Finland
in the route exchange than traded away by her. In this recspect
it would perbaps suffice to recall the Finnair services to

New York and to the capitals of many msjor European states.

The fact that reciprocal services accorded under the bilateral
agreements have not been operated to Finland by all of the
foreign states parties to the azgreements would work further

in favour of Finland. On the other hand, the consequences of
the issues cf general trade policy and general politics ad-
mittedly involved in some negotiations have so far not been
made public. Furthermore, the confidential memorsndums of
understanding not unusually attached to the Finnish agreements
and the pooling arrangements between the designated airlines
would, for the time being, render impossible any relisble
valuation of the economic net result of each route exchange,
Thus the balance sheet of the Finnish route exchange still

remains obscure.

(b) Frequency and Capacity Clauses.

Next to the exchange of routes and rights, the
regulation of capacity is of cardinal importance in securing
the esteblishment of the agreed services on a basis of equality
of opportunity, and a sound and economical operation thereof.

The term "capacity", though frequently applied, is
defined nowhere in the bilateral air transport.agreements con-
cluded by Finland, Therefore, we have to lend a definition

from abroad:

www.manaraa.com
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"The term 'capacity' in velation to an aircraft mesns

the payload of that aircraft available on the route or section
of a route,

The term 'capacity’' in relation to a specified air
service means the capzcity of the aircraft used on such service,
multiplied by the freqguency operated by such aircraft over a
given period and route or section cof a route.," 63)

Yor the purpose of repulating capacity, the term has
to be understood in the meaning expressed in the latter paragraph
quoted above unless otherwise indicated or implied,

In bilateral practice of ctates, two principal modes
for the regulation of capacity have developed. On the one hend,
general principles, supplemented by more particular criteria, may
be formulated for the provision of capacity, subject to ex post

6/‘L). On the other hand, the capacity to be offered

facto review
may be fived by predetermination which may be done either
directly in the agreement or, under principles and rules laid
down therein, by agreement prior to the inasuguration of the
agreed services,

Some of the simplified Pinnish bilateral air transport
agreements provided that the particular conditions for the
operation of the agreed services be agreed upon between the
competent authorities of the grantor-state and the airline of
the other contracting party operating the services 65). The
FRENCH (S) agreement referred to a Protocol concluded between
the French and the Finnish airlines on the operation of the
agreed route. Review of the allocation of capacity was also
foreseen provided the French company would resume their services
in Scandinavia, In the BRITISH (S-1054) agreement, capacity was

66)

regulated by means of a maximum frequency on a weekly basis s

subject to review in due course, As evident from the sparse

63) AFGHANISTAN~FAKLSTAN (1957), Article XIII (D) and (E), as re-
produced in the Handbook on Capacity Clauses in Bilateral
Air Transport Agreements, ICAO Circular 72-AT/9, 1565, p. S.

64) This is the famous formula introduced originally in the
Bermuda Apreement of 1946,

(5) The UNITED STARES (8) and the UNITED KINGDOM (5-1953). In

’ 4 -/v
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provisions referre. to above, all the simplified agreements of
Finland were based essentially on predetermination of capacity.
Almost sll of the ordinary bilateral zir ﬁransport
agreements entered into by Finland formulate more or less
elaborate clauses for the provision of capacity. Only from the
agreements with ICELAND and LUXEMBOURG the regulation of capacity

is completely omitted.

(i) General Principles Governing Capacity.

A majority of the Finnish bilateral air transport
agreeuents formulate general principles as to the regulation
of capacity. They deal with adjustment of transport capacity to
truffic requirements, oppoftunity to operate agreed services and
safeguarding of mutual interests on common routes, ‘

The basic principle introduces the qualification that
the air transport facilities available tc the travelling public,
that is to say the capacity offered, shall bear a close relation-
ship to the requirements of the public for such transport 67).

It would be inexpedient, however, to operate air services in
such a manner that the capacity offered would be almost precisely

related to the traffic offering ©87.

Therefore, in some of the
more recent agreements adopting this principle, the qualification

of reasonable load factor is superimposed on the criterion of

the latter, reference was made to "the arrangement of the
traffic and the timetables" as the features to be agreed
upon,

66) "... not exceeding a frequency of three services per week..."

67) With slight variations in wording, this principle, originally
introduced in the Bermuda Agreement, is expressly adopted in
the agreements with the NETHERLARDS, the UNITED STATLS,
SWEDEN, RORWAY, DLITMARK (terminatedj ZECHOSIOVAKTA
SWITZERLAND, the UNITED KINGDOM, AUSTRIA, MALTA, RCHANIA and
SPAIN,

68) It has been maintained, inter alia, that in operating
scheduled air services an overall load factor of 60 or 70

/e
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69)

close relationship . Under this conception, lirst a reason-
able volume of capacity shall be allocated to the usually unaold
part of the payload. The relevant comparison shall then be
nade between the remainder of the capacity and the traffic
offering. But with a view to the general acceptance of the
reasonable load factor approach in scheduling and operating
regular air services, it would appear that the criterion of a
close relationship should be similarly understood even in the
absence of an express provision to that effect 70). The sole
gereral principle governing capacity to be found in the agree-
ment with the USSR (1972) provides that the capacity offered
by the designated airlines on the agreed services shall be
"reasonably related to the requirements for transportation on
these services" 71).

Another principle of a general naturé prescribes that
there shall be fair and equal opportunity for the airlines of
both contracting parties to operate the agreed services 72).
This principle is cocnfined to the specified routes between
the territories of the contracting parties in all other agree-~
ments containing the clause except the sgreement with FRANCE
in which it is applied generally to the "agreed services" 73).
Because all the routes granted in the FRENCH agreement, however,

are between France and Finland, the different wording does not

per cent of their capacity should not be exceeded. -~ See
Adriggi, "The 'Bermuda' Capacity Clauses", 22 JALC (1955),
p. 409,

69) The UNITED KINGDOM, AUSTRIA, MALTA, ROMANIA and SPAIN,
70) Adriani, op.cit.,, p. 409.
?1) The USSR (1972), Article 3 (1).

72) With slight variations in wording, this clause is included
in the following agreements: the LETHERLANDS, the UNITED
STATES, SUITUERLAND, FRANCE, the UNITED KINGDOM, AUSTRIA,
MALTA, FORTUGAL, ROMAKRIA, the GBR and SPAIN, - The FRENCH

_ formula which differs most {from the general pattern
stipulates that the airlines designated by each contracting

o/o
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amount to an actual exception frcm the rule.
The same principle would seem to be included in the
following clanse in the agreement with YUGOSLAVIA:

"A fair treatment shall be accorded te the airlines

of both Contracting Parties in respect of operation of the

. [
agreed services ..." 7)

Fair and equal opportunity way not necessarily be
identical with equal allocation of capacity. Thus the agreenent
with the USSR (1955-superseded) whick grants the rights to
operate the agreed services "in equal measure" 75), would not
fall within this category of agreements. But even otherwise
a clear distinction should be made between the opportunity to
operate the agreed services and the share in the operations 76).
The principle discussed cannot be presumed to require that the
designated airlines should necessarily teke equal shares in
the traffic, becausec this would only mean that the operational
ability of the weaker and less active carrier would determine
the capacity to be offered by the carrier of the other contract-
ing party. Interpretiug the cleuse, the emphasis must thus be
laid on the word "opportunity".
77)

Numerous agreements introduce a general principle
developed for the prevention of excessive competitive practices
between the airlines concerned. Starting with a formula almost

identical with that adopted originally in the Bermuda Agree-

party "shall be ensured just and equitable treatment so that
they may enjoy equal opportunities in the operation of the
agreed services", Article XIV (2), UNTS translation, Volume
498, p. 311,

73) Ibid.

74) YUGOSLAVIA, Article 9 (3).

75) The USSR (1955-superseded), para. 1 of Article 1.

76) Adriani, op.cit., p. #09.

”7) The NETHERLANDS, the UNITED STATES, SYEDEN, NORWAY, DENMARK
(terminated), CLECHOSLOVAKIA, SWITJERLAND FRANCE, the UNITED
KINGDOM, MALDA, PORTUGAL, RONANIA and SPalm,
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ment 78), the desc.iiption of this principle in the subsequent
Finnish bilaterals shows considerable variation in wording but
no changes in substance. Some of the most recent agreements
describe the principle as follows:

"In operating the agreed services, the airline(s) of
each Contracting Parby sball take into account the interests
of the airline(s) of the other Contracting Party so as not to
affect unduly the services which the latter provide(s) on the
whole or part of the same roubes." 79)

(ii) Capacity Criteria.

The function of capacity is to accoumodate the traffic
offering., Thus the criteria for the regulation of capsacity
nust necessarily be related to the respective traffic streams
on the specified routes. In connection with criteria other
than total-route traffic, which already includes all the
individual traffic streams on that route, suppleuentary capacity
criteria may be used in order to accommodate traffic streams
not embraced by the primary traffic criterion 80).

A majority of the ordinary bilateral air transport
agreements concluded by Finland wbich regulate capacity, lay
down particular criteria for the actual provision thereof. With
the'exoeption of POLAND (1963) and PORTUGAL, all of these
agreements apply national traffic as the primary capacity
criterion, Regarding the supplementary capacity criteria,
however, more variation exists.

Total-route capacity criterion is applied only in the

agreement with POLAND (1963) which provides that "(t)he design-

ated airlines shall offer the capacity adequate to the current

78) The RETHERLANDS and the UNITED STATES introduce this
Bermuda-~lilke formulation.

79) Article 7 (2) in the agreements with the UNITED KINGDOM,
MALTA, PORTUGAL and ROMANIA; Article 8 (2) in SPAIN which
refera more particularly to the "designated airline" of the
other contracting party. Under the agreements with FORTUGAL
and SPAIN, each contracting party mey designate only one
airline; consequently, the references to the airlines are

o/
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and reasonably anticipated requirements for inteiaational

carriage on the specified routes.," 81)

Apart from the routes
directly specified in the agreement, optional intermediate
and/or beyond points for the carrizge of national third-country
and extra-partes third-country traffic also may be included
under this agreement. The wording of the capacity clause
would appear to include allowance of capacity for this optional
traffic.

In the agreement with PORTUGAL, inter-partes traffic
forms the primary capacity criterion:

"The capacity to be provided by the designated airlines
for the purpose of putting down and taking up internaticnal
traffic in passengers, cargo and mail in accordance with the
apprcpriate Part of the Annex shall be wmaintained in equilitwrium

with the traffic requirvements between the terminals of the

specified route." 82)

Additional capacity may be offered under the PORTUGUESE
agreement whenever an agreed service is operated via intermediste

points and/or to points beyond 83)

, subject to the agreement
between the competent aeronautical authorities. The said
authorities may also establish the conditions under which
traffic rights other than the third and fourth freedoms may be
exercised 84) including, as it would appear, the determinstion

of the supplementary capacity criterion.

The agreements applying national traffic as the primary

in the singular form in these two agreements.,

80) For more details, see Cheng, op.cit., pp. 415 - 421,

81) FOLAND (1963), Article 5 (1). No general principles as to
capacity are incorporsted in this agreement.

82) PORTUGAL, Article 7 (3). ~ Out of the traffic rights, only
the third and fourth freedoms are granted directly in the
agreement (Farts I and II of the Annex).

83) PORTUGAL, Article 7 (9).
84) FORTUGAL, Article 7 (9) and Annex, Part III (2).

www.manaraa.com
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85)

capacity criterion follow more or less closcely the

formulation adopted in this respect originally in the Eermuda
Apgreement. While the agreements with the NETHERLANDS and the
UNITED STATES conbain a clause essentially identical with the
Bermuda  stipulation, in the agreement with CZECHOSLOVAKIA

the following wording with no change in substance is adopted:

"Services provided by the designated airlines shall
retain as their primary objective the provision of capacity
adequate to the traffic demands between the country of which
such airline is a national ard the country of ultimate
destination of the traffic." 86)

In some more recent agreements 87), however, certain

adjustments have been made also in substance. First, the idea

88)

of promotional traffic ig introduced by making express

sllowance for the reasonably enticipated volume of national
traffic, Second, the description of the national traffic
criterion has been improved so as to correct the inherent
deficiency in the Bermuda phraseology of excluding naticnal

traffic from third countries to which there is no service from
the flag-state of the carrier 89). The primary capécity
clause thus modified reads, for insbtance, in the agreement
with the UNITED KINGDOM as follows:

"The agreed services provided by the designated air-
lines of the Contracting Parties ... shall have as their
primary objective the provision, at a reasonable load factor,
of capacity adequate to carry the current and reasonably anti-
cipated requirements for the carriage of passengers, cargo and
mail originating from or destined for the territory of the

Contracting Party which had designated the airline.” 90)

85) The NETHERLANDS, the UNITED STATES, SWEDEN, NORWAY, DEN-
MARK (terminated), CZECHOSLOVAKIA, SWITZERLAND, FRANCE, the
UNITED KINGDOM, AUSTRIA, MALDA, ROMANIA and SFAIN,

86) CZECHOSIOVAKIA, Section IIT (c¢) of the Annex.

87) FRANCE, the UNITED XINGDCM, AUSTRIA, MALTA, ROMANIA and SPAIN,

88) For this term, sce Adriani, op.cit., pp. 408-409,

&) See also Cheng, op.cit., p. 419.

90) Article 7 (3).

www.manaraa.com
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In connec:ion with national traffic as the primery
capacity criterion, third-covntry traffic other than national
third-country traffic is generally used as the suppleumentary
capacity criterion. In this respect, the sgreements with the
NETHERLANDS and the UNITED STATES reiterate the clause to be
found in the Bermuda Agreement, For the purpose of comparison
with subsequent zgreements the clause as adopted in the two
Finnish treaties may be quoted here in full:

"... The right to embark or to disembark on such
services international traffic destined for and coming from
third countries at a point or points on the routes specified
in the present Annex shall be applied in sccordance with the
general principles of orderly develorment to which both
contracting parties subsciibe and shsll be subject to the
general principle thet capacity should be related:

a) to traffic recuirements between the country of origin
and the countries of destination;

b) to the requirements of through airline operation; and

¢) to the traffic requirements of the area through which
the airline passes after taking account of local ard regional

n 91)

services,
The corresponding clauses contained in the agreements
with SWEDEN, NORWAY, and DENMARK (terminated) are essentially
identical with the above quotaticon with the minor exception,
however, that the word ‘and' underlined in the latter is re-
placed with the word ‘or' which certainly makes more sense 92)
Despite certain variations in wording, the corresponding
clauses contained in the agreements with CZECHOSLOVAKIA and
SWITZERIAND nevertheless are essentially uniform with the original
formula quoted above. As to the 'and/or' variation the former

agreement uses the word 'and' while in the latter the word ‘or'

has been preferred, The CZECHOSIOVAK agreement goes on to state

01) Underline supplied, -~ The NETHERLANDS and the UNITED STATES,
Annex, Section VII (in both of the agreements).

92) The translaticns of these three sgreements in the UNTS are
incorrect at this specific point., In the original texts, the
Finnish word 'tai' and the Swedish, Norwegian and Danish word
'‘eller', both equivalent to 'ort  Are used.
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expressly that the traffic requirements of the zrea through
which the airline passes shall be determined after tsking account
of "the degree to which local and regional services satisfy the
existing traffic reguirements’ 95). In the SWISS agreement,

the sub-paragraphs (a) and (b) of the original clause quoted
above are replaced with the following text:

(1) A la demande de traffic en provenance ou &
destination du territoire de la partie contractante qui a
désigne l'enterprise ou les enterprises;

(2) Aux exigences d'une exploitation économique des
services convenus;"

Although these drafting variations in the CZECHOSIOVAK
and SWISS agreements would hardly mean any change in substance,
they may have the advantage of being more explicit,

As pointed out by Cheng 95), the Bermuda-type formulation
of the clause in question involves the inherent contradiction
that national third--country traffic, which already is included
in the primary capacity criterion, will be taken into account
twice in'computing the total amount of capacity to be offered.
Yet this snomaly has been removed in the subsequent agreements
with the UNITED KINGDOM, MALTA, ROMANIA and SPAIN which apply
the following wording:

"... carriage of passengers, cargo and mail both taken

up and put down at points on the specified routes in the terri-
tories of States other than that designating the airline ..."96).

This formulation thus accommodates exactly the traffic
which is not included in the primary capacity criterion, that is
to say extra-partes third-country traffic and fifth-freedom
third-country traffic.

With respect to sub~-paragraphs (a) to (¢) in the

9%) CZECHOSLOVAKIA, Annex, Section III (a)(3).

O4) SWITZERLAND, Article 3(d)(1) and (2) as reproduced in the
As.kok.sop.sarja, Wo. 9/1959, p. 79. ~ The UNTS translation
reads:

" (1) The requirements of traffic coming from or destined for

. »

vvvvvv.itialialad.CUlll
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Bermuda-type clause quoted atove, the agreements with the
UNITED KINGDOM, MALTA and SPAIN lay down the following variation:

" (2) traffic requirements to and from the territory of
the Contracting Party which nas designated the airline;
{b) traffic requirements of the area through which
the airline passes, after taking account of other transport
services established by airlines of the States comprising the
area; and
(¢) the requirements of through airline operation.“97)

Sub-paragraph (a) has thus been brought into line with
the wmodification +o the description of the primary capacity
criterion introduced in the same agreements 98).

The RCOMANIAN agrecument reiterates the above clause
identically in other respects but inserts before the term
'through airline operation! in sub-paragraph (c) the qualifying
word 'economical! 99).

While gll the other Finnish bilateral air transport
agreements incorporating a Bermuda-~type supplementary capacity
clause provide for taking account of local and regional services
in general, the four egreements now‘in question attache this con-
dition to such services only to the extent to which they are
established by aiilines of states comprising the area. On the
other hand, all of these states must be considered. The change
of order between sub-paragraphs (b) and (c¢) as compared with the
original Bermude formulation suggests, as Cheng has put it in

another connection 100), that the parties intend to estvablish a

./. the territory of the Contracting Farty which designated the
airline or airlines;
(2) The requirements of economic operation of the agreed
services;"
95) COp.cit., p. 420, 4
96) Article 7253 in the UNITED KINGDOM, MALTA and ROMANIA;
Article 8(3) in SPAIN.

- 97) Article 7(3) in the UNITED KINGDOM and MALTA; Article 8(3)

in SPAIN, .
983 Supra p. 161, 99) Article 7(3) in ROMANIA
100) Op.cit., p. 422.
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very rigid hierarch.al order in this particular respect.

Under the agreement with FRANCE, the carriage of fifth-
freedom third-country traffic is allowed wiihin thé limits of
the primary capacity based on national traffic:

"In addition, the szirlines designated by each Con-
tracting Party may, within the limit of the over-all capacity
stipulated in the preceding paragraph, satisfy the requirements
of traffic between the territories of third States lying on the
agreed routes and the territory of the other Contracting
Party." 101)

Extra-partes third-country traffic is thus excluded.
But even the fifth-freedom third-couhtry traffic may be carried
on a fill-up basis only, witkin the limit set by the primary
capacity criterion. The agreement goes on to prOVide that
‘additional capacity over and above that mentioned in paragraph
1 above may be proyided whenever it is warranted by the traffic
requirements of the couniries affected by the said services' 102)'
The tcapacity mentioned in paragraphk 41' could hardly be inter-
preted to mean anything else than the total capacity adapted to
the requirements of national traffic, It would appesr, therefore,
that additional capacity for the carriage of fifth freedom
traffic may not be provided in parallel with the primary capacity
even though the traffic demands of the countries affected by
the said services would per se require increased fifth freedom
capacity. In other words, the provision relative to additional
capacity does not intend to modify the original inclusive nature
of the fifth freedom traffic.

The agreement with AUSTRIA, while applying third-country

traffic other than national third-country traffic as supplementary

101) FRANCE, sub-paragraph 2, Arbticle XV(1). - UNTS translation.

102) FRANCE, Article XV(2)., - Paragravh (1) deals with the mimary
capacity criterion and with the fill-up fifth-freedom third-
country traffic in sub-paragraphs 1 and 2 respectively.
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capacity critericn on the lines of, for instance, the agreements
with the UNITED KINGDOM and MALTA, introduces certain particular
qualifications as to the relation between the different traffic
Streauns:

" 4, Both Contracting Parties agree to recognize that
fifth freedom is complementary to the traffic requirements on

the routes between the Gterritories of the Contracting Parties,
and at the same time is subsidiary in relation to the traffic
requirements of the third and fourth freedom between the terri-

tory of the other Contracting Party and a countiry on the

route." 103)

In computating the total capacity to be offered by the
designated airlines of either contracting party under the
AUSTRIAN agreement, the following limitations should thus be
observed:

(1) The capacity to be allocated to fifth freedom traffic
should be less than the capacity relative to national inter-
partes traffic. Furthermore, its should not exceed the fill-up
}evel regarding the capacity offered on the same stages by the
designated airline(s) of the other contracting party. Of these
two limitations the lesser one would determine the maximum
capacity applicable to the fifth freedom carriage.

(2) Would however the sum total of the maximum capacity for
fifth freedom traffic arrived st under item (1) above and of
the capacity for extra-partes third-country traffic upon which
no specific limitations have been imposed, equal or exceed the
capacity reserved under the primary capacity criterion for
national traffic, it should then be reduced respectively so as
not to deprive national traffic of its primary nature. As the
distribution of the two concurrent traffic streams within the
limits of the supplementary capacity would seem to have no

practical consequences, it may be left to this short remark.

103) AUSTRIA, Article 4(4). - Underlines supplied.
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{
The operation of the qualifications referred to above

might be illustrated as follows:

Gualifications as to the

istributi japaci
Capacity Criterion Distribution of Capacity

Special General

I. PRIMARY: Minimum Amount:
National Traffic NIL NMore than 50 per cent
Eag Inter-Partes NIL of total capacity

b) Third-Country NIL

I, SUPPLEMENTARY:
Third-Country NIL Maximum Amount:
Traffic Other Than Tess than 50 per cent
National of total capacity

(a) Extra-Partes NIL Would the sum

Third--Country

() + (b) equal
Traffic

or exceed the amount
of national traffic,
it must then be re-
duced respectively

(b) Fifth-Freedom
Third-Country
Traffic

Meximum Amount
- g —— -
(whichever is
lesser of the
following):

(1) Less than the

Would the sum

(a) + (b) egual

or exceed the amount
of national fraffic,
it must then be re-
duced respectively

capacity for the
traffic under I.(a).

(2) Fill-up s=mount
to the capacity
offered by the
designated air-
line%g) of the
other contracting
party for the
carriage of 3rd
and 4th freedom
traffic on the
same stages

It should be finally pointed out that, in connection
with the supplementary capacity criterion, reference to the
general principles of orderly development and the general condit-
ions incorporated in sub-paragraphs (a) to (¢) of the Bermuda-
type clause have been coupletely omitted from the AUSTRIAN

agreement,

(iii) Distribution and Control of Capacity.

As mentioned before, some of the Finnish bilateral air
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transport agreemen.> do not at all conbtain provisions on capacity.

But even with respect to agreements of this kind, the Finnish
aeronautical authorities may regulate capacity through a back

door, Under the 1968 Aviation Order 104)

, any holder of a
Finnish licence for scheduled air services shall, regardless of
the nationality of the helder, submit their time-tables and

route schedules, and eny modifications thereto to the National
Board of Aviation for spproval. DPursuant to this arrangement,
the Board may, at least to scme extent, unilaterally regulate

the capacity to be provided by a foreign designated carrier.
Actually, a similar unilateral method is adopted in the agreement
with BULGARIA as the sole mezns of capacity regulation. Under
this agreement, "(t)he designated airlines of either Contracting
Psrty shall submit to the ascronsutical authorities of the other
Contracting Party for approval ... their complete timetable of
the services specifying the frequencies and the type of the
aircraft to be used, as well as other similar information relating
to the operation of the agreed services." 105) The information
thus obtained would provide all particulars for the couwputation
of the capacity offered 106), Furthermore, this information
shall be submitted in advance for each traffic period, and the
resﬁective authorities shall also be informed of all modifications
of the data 107). A unilateral mechanism for the determination
and continuous control of capacity is thus established.

In the agreement with HUNGARY, the capacity to be cffer-~

ed is determined in the agreement itself. This has been done

104) Article 91(2). - See also supra p. 50.
105) BULGARIA, Article 4.,

106) That is to say routes, type of aircraft, different seating
and cergo arrangements, and freguencies.

107) BULGARIA, Article 4.
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by prescribing the maximum frequency on a weekly basis 108).

Flights outside the normal schedule are subject to special per-
mission according to the pertinent national regulations 109).

The agreeuents with FRANCE, AUSTRIA, PORTUGAL and the
GERMAN DEMOCRATIC REPUBLIC apply = system of predetermination
of capacity by agreement between the governments. The FRENCH
agreement lays down rules as to the determination of total
capacity and the distribution thereof to be followed by the aero-
nautical authorities of both countries in the operation of the
agreed routes. An agreement between the said authorities is
thus merely implied. The AUSTRIAN and the PORTUGUESE agreements
provide identically more in pocint that "the capacity to be offer-~
ed and the frequency of the services on the specified routes
shall be discussed, agreed upon and reviewed from time to time
between the aeronautical authorities of the two Contracting
Parties.” 110) Upder the PORTUGUESE agreement, the additional
capacity to be offered whenever an agreed service is operated
via intermediate points and/or to points beyond, shall likewise
be agreed upon between the said authorities 114). Both the
FRENCH and the PORTUGUESE agreements insist on an equal distribution
of capacity, as far as possible, between the designated air-

112). In the former, there is also reiterated the conditicn

lines
already incorporated in the capacity clause that “the total
capacity placed in operation on each route shall be adapted to
reasonably foreseeéble requirements"qqa). The AUSTRIAN agreement
gives no such particulars in addition to its main capacity clause.

Under the agreement with the GDR, the capacity shall be agreed

108) HUNGARY, Annex, Section IV: "The freguency of flights on
these routes of the designated airlines of either Contract-
ing Party shall altogether not exceed a maximum of two
flights a week,"

109) HUNGARY, Article 4,

110) AUSTRIA, Article 4(5); PORTUGAL, Article 7(5).

111} PORTUGAL, Article 7(9).

112) FRANCE, Article XVI(2); PORTUGAL, Article 7(4).

11%) FRANCE, Article XVI(1).
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upon by the aeronautical sutkborities of the contracting parties

".114). But further—

"

in teking into accountv their mutual interests
more, the timetables of the agreed services as well as the types
of aircraft with the seat and cargo capacity of each type to be
used shall he suvmitted by the designated airlines for approval
to the said authoritics prior to the commencement of the
overations 115).

Generally, the capacity thus determined and distributed
must not be exceeded by the respective airlines of their own.
Under the FRENCH and PORTUGUESE treaties, however, the desig-
nated airlines may, in the event of unforeseen traffic demands,
agree among themselves orn "eppropriate measures to meet such

116)

temporary increase in traffich or to "such temporary in-

creases of capacity as are necessary to meet the iraffic

demand" 417).

In this respect, the FRENCH agreement secms to be
more flexible as the measures to be taken are not necessarily
confined t¢ an increase in capacity. Furthermore, while the
same agreement embraces "unforeseen or temporary"” increase in
traffic, the PORTUGUESE agreement confines the application of
the exceptional measures to "unexpected traffic demands cf a
temporary character". Thus the FRENCH agreement seems to involve
even foreseeable temporary increase in traffic, such as seasonal
or otherwise regular peaking, as well as unforeseen traffic
growth of a more permanent nature, which are excluded under the
PORTUGUESE agreement., On the other hand, under the FRENCH agree-~
went the designated airlines shall immediately report on the
agreement thus arrived at to the aeronautical authorities of
their respective countries which may consult together if they

see fit, The PORTUGUESE agreement contains no equivalent +to

114) The GDR, Article 5(2).
115) Ibid., Article 6.

116) FRANCE, Article XVI(1)(2).
117) PORTUGAL, Article 7(G).
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this provision.

These two agrcements regulate further the transfer of
capacity between the contracting parties in the event either of
them would not wish to use all or part of the capacity allocated

to it 118).

The transfer shall ve made by agreement entered into
between the contracting parties under the PORTUGUESE, and between
their aeronavitical authorities under the FRENCH treaty. The
rights thus transferred may be recovered at any time, subject to
a reasonable advance notice. Under an express provision in the
PORTUGUESE treaty, the capacity transferred may be recovered,
within the discretion of the party who had transferred the rights,
even in part. Nothing would seem, hovever, to speak against a
gimilar interpretation of the FRENCH clause which is silent in
this particular respect.

A further feature of interest in the same two treaties
is the role of the designated airlines in the operation of
capacity. Thus under the FRENCH treaty the conditions of operatim
of the agreed services shall be agreed upon between the said air-
lines, Such an agreement, based on the shares in capacity
allocated, shall specify the frequency of services, the organ-
isation of time-tables and the genersl conditions of opeaﬁjon1191
The PORTUGUESE agreement provides in rather general terms for
consultations between the airlines for the purpose of arriving
at a "formula of cooperation” on a specified route or part of
it 120). Apart from the operation of capacity, the formula of
cooperation may contemplate pooling of the services. While the
FRENCH stipulation does not require that the routes are served

by the asirlines of the both contracting parties, the PORTUGUESE

clause is expressly confined to a specified route or part of it

118) FRANCE, Article XVI(3);
119) FRANCE, Article XVI%#Q.
120) PORTUGAL, Article 7(8).

PORTUGAL, Article 7(7).
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thus served. In both the YRENCH and the PORTUGULSE treaties the
agreement or formula thus arrived at shall be submitted for
approval to the aeronszutical authorities of both countries con-
cerned 121). Though evident without mention, the FRENCH clause
nevertheless states expressly that any changes in such agreements
shall be similarly submitted for approval.

Under the agreement with AUSTRIA, the designated air-
lines of each contracting party shall submit for approval to the
aeronautical authorities of the other party not later than thirty
days prior to the inauguration of services on the specified routes
the flight schedules and the types of aircraft to be used 122).
This applies likewise to later changes. But in due tiwe bhefore
the submission of the flight schedules, the airlines of bLoth
parties "shall use their best efforts to agree on the matters
of capacity to be provided and the frequency of the_services to
be operated as well as the timebables concerned" 123). Further-
more; a summary of the discussions, approved by both airlines
concerned, shall be transmitted to the aeronautical authorities

124). The discussions and endeavours to reach

of both pérties
an agreement seem to be conducted between and by the airlines
even with respect to routes or stages operated solely by the
designated airlines of one party. Would the airlines fail to
reach an agreement, the summary of discussions would provide
the aseronautical authorities with useful information for their
decisions and agreements.

Predetermination of capacity may also be made by agree-

ment between the designated airlines., The agreements with

CZECHOSIOVAKIA, the USSR (1955-superseded), POLAND (1963) and

121) FRANCE, Article XVI(5); PORTUGAL, Article 7(8).

122) AUSTRIA, Article 4(6)., - In special cases, the time limit
may be reduced by agreement between the saild authorities.

1253 AUSTRIA, Article 4(7).

124-) Ibid.,
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the USSR (1972) reprecent vhis type of predetermination. In the
USSR (1955-superseded) agreement which grants the rights to the
conbracting parties "in equal measure® 125) there is provided
that "(a)ll techniecal and commercizl questions relating to flights
by eircrait, in particular the fixing of flight séhedules oo
shall be dealt with ir & sevarate sgreement between Aero O/Y and
teroriot" 126), While the CZECHOSIOVAK agreement speaks in this
respect of "(t)he capacity for routes where airlines of both
Contracting Parties operaﬁe" 127), the POLISH (1963) clause refers
to "(t)he conditions of operating the agreed services, and
especially those relating to the capacity and frequency of
services, the schedules as well zs the conditions of commercial
and technical cooperation" 128).

The agreement between Aero 0/Y and Aeroflot seems to
have been good without any governmental approval. The cor=-
responding arrangements reached under the agreement with POLAND -
(1963) are, however, subject to the approval of the aeronautical
suthorities "if it ie¢ required under their nationalxegﬂatﬂxs"qegz
The agreement with CZECHOSLOVAKIA, under which these arrange-
ments are always “subject to the approval of the competent aero-
nautical authorities of both countries" 150), goes on to provide
that, in the event of disagreement between the airlines, the
competent aeronautical authorities of the contracting parties

131)

shall endeavour to reach a satisfactory agreement And, in
the last resort, recourse shall be had to the general procedure

for arbitration under the agreement 132),  The SOVIET (1972)

125) The USSR (1955-superseded), para, 1 of Article 1.

126) Ibid., para. 4, Article 2, - The airlines are designated
direcély in the agreement,

127) CZECHOSIOVAKIA, Annex, Section Y,

1283 POLAND (196%), Article 5(2).

129) Ibid., Article 5(3).

150% CZECHOSIOVAKIA, Annex, para. 1 of Section VI.

1%1) Ibid,, Annex, para, 2 of Section VI,

132) CZECHOSLOVAKIA, Annex, para. 5 of Section VI,
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clause takes the ap.eement between the designated airlines for
granted: inter azlia "all questicns relating to commercial co-
operation, in particular the fixing of schedules, fhe frequencies,
types of aircraft ... which have been agreed upon between the
designated airlines", shall be submitted for approval to the
aeronautical authority of the contracting party whose national
laws and regulations so require 155).

As evident from the preceding discussion, a continuous
control of capacity is rather a built-in mechanism in the systems
involving predetermination of capacity either unilaterally, or
by agreement between the governments. Bul even where the
capacity is determined in the air transporﬁ agreements themselves,
a control mechanism is normally included, or at least implied.
Thus under the agreement with HUNGARY, "the designated airlines
«o« Shall regularly and as well in advance as possible provide
each other with timetables ... and other relevant information
concerning their operation” 134).

Among the agreements bzsed on predebermination of
capacity by arrangement between the sirlines, only the treaty
with CZECHOSLOVAKIA provides expressly revision of capacity from
time to time in accordance with the requirements of traffic 155).
In the absence of such express stipulation in other agreements,
the review of capacity would be a matter of consultation and
agreement under the general terms and conditions lasid down there-
in,

In the Bermuda-type agreements, the control of capacity
is, instead of a rigid system of predetermination, put into

practical effect by providing for ex post facto review thereof

133) The USSR (1972), Article 3(3). - The airlines are even in
this agreement directly designated.

134.) HUNGARY, Article 5(1).

135) CZECHOSLOVAKIA, Annex, Sectvion V.
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on the basis of the relevant principles governing capacity.
Among the Finnish bilaterals, only the agreement with the UNITED
STATES contains a clause identical with the original Bermuda
formulation. In this agreement, the control of capacity is
specifically emphasized in the event of unilateral changes of
intermediate points in third countries by either contracting
party. Would the seronautical authorities of the other party,
having regard to the principles governing capacity, find the
interests of their airline(s) prejudiced by the carriage by the
airline(s) of the first contracting party of tralffic betweern
the territory of the second contracting party and the new point
in the territory of a third country, the authorities of the two
contracting parties shall consult with a view to arrive at a
satisfactory agreement.

The treaties with the NETHERLANDS, SWEDEN, NCRWAY, and
DENMARK (bterminsted), however, do not contain any consultation
clauses, This circumstance should certainly not be interpreted
s0 as to exclude the review and control of capacity, because in
the practice of states consultation is the basic procedure for
ensuring the impleuwentation of and satisfactory compliance with
treaty provisions. This would be even more true in respect of
the Nordic countries, having regard to the traditionally easy
and frequent consultation and close cooperation tetween their
respective suthorities at almost all levels of bureaucracy.

Some of the more recent Bermuda-type agreements contain,
in addition to an ECAC/SC-type general consultation clause,
particular provisions intended to facilitate the exercise of.
capacity control., Thus the agreement with SWITZERLAND provides
that, in the course of the consultations, the aeronautical
authorities shall, in particular, take into account traffic

statistics relating t¢ the asgreed services 156). Farthermore,

136) SWITZERILAND, Article 11(a).
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they shall supply each other, cn request, with statistics
indicative of the traffic or the agreed services 137). The
equivalent tc the latter provisicn in the BRITISH and the
MALTHESIAN agreements refers expressly to the purpose of re-
viewing the capacity provided on the agreed services 138). The
BRITISH clause stipulestes more specifically that such statements
of statistics shall include information required to determine
the smount of traffic carried by the respective airlines on the
agreed services and the 6rigins and destinations<xfsud1tra£ﬁcq59).
It should be noted in this connection that the much
favored'contemporary 'formulae of cooperation', such as pooling
arrangements, between designated airlines of contracting parties
tend to reintroduce predetermination of capacity even in Bermuda-
type bilateral relations, thus rendering the famous Bermuda
principles an empty shell 140). Because normally these arrange-
ments are not made public, a discussion in more detail thereof

is, however, excluded.

(iv) Changs of Gauge,

An examination of provisions governing capacity would
hardly be complete without mentioning the change of gauge, This
concept, introduced the first time in the original Bermuda

Agreement 141) may be defined, for instance, as follows:

]
"(T)he term 'change of gauge' means the operation of
one of the agreed services by a designated airline in such a

way that one section of the roubte is flown by aircraft different

in capacity from those used on snother section" 142).

The conditions imposed upon the change of gauge already
in the Bermuda Agreement have been followed wmore or less closely
in subsequent bilateral air transport agreements., They could

be enumerated as follows:

138) Article in both the BRITISH and the MALTHESIAN sgreements,
1%39) The UNITLD KINGDOM,., Article 9.
140% Cheng, op.cit., p. 43%,

137§ SWITZERLAND, Article 11(b),

141) Annex, Section V.
142) CANADA-PERU, February 18, 1954, Article I(d). - ICAO Reg.No,
4539 URTS No, 5915, Volume 411, p. 63,
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(a) The chaoge must be justified by reason of economy
of operation;

(b) The aircraft ussd on the section more.distant from
the terminal in the territory of the flag-state of the carrier
must be smaller in capacity than those used on the nearer
section; 43)

(¢) The aircraft of smailer capacity shall operate only
in connection with the aircraft of larger capacity and shsll be
scheduled to do so; and their capacity shall be determined with
primary reference to this incident;

(d) There must be an adequate volume of through traffic,

(e) The normal capacity provisioné shall govern all
arrangements made with regard to change of gauge 444).

As pointed out by Adriani, the application of change
of gauge has been relatively rare, probably due to the heavy
costs connectved with permanent stationing of aircrafi in foreign
countries and the difficulties in maintaining normal utilisation
for such aircraft 445). Thus far no change-of-gauge clause

has been incorporated in the Finnish bilateral ailr transport

agreements.

(¢c) Repulation of Tariffs,

Apart from securing the econcmic viability of the
agreed services, the main function of bilateral regulation of

tariffs would appear to be the establishment of rates and fares

143) The corresponding provision in certain other agreements is
based on the distinction between the section on which less
national traffic is carried by the respective airline and
the other section. The smaller aircraft should operate on
the former section. - E.g., CANADA~-FERU, Article VI(c);
CANADA-MEXICC, July 27, 1953, Article VI(II).

144) Tater on, some additional conditions have been imposed upon
the change of gauge..

145) Adriani, op.cit., p. 411,
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at reasonable and uniform levels so as to promovc economical

air transport for the benefit of the travelling public and tc
eliminate the hazards of free rate competition.,

The method most commonly applied in the contemporary
regulation of international air tariffs is composed of rate
fixing by the airlines through the machinery of the International
Air Transport Association (IATA), subject to the approval of
their respective governments.146) « In the bilateral air trans-
port agreements, reference is frequently made to the IATA rate
fixing wachinery, but general principles and more specific
rules as to the establishment and operation of tariffs form
usually the backbone of the tariff clauses therein incorporated.

Among the simplified agreements concluded by Finland,
only the two agreements with the United Kingdom did expressly
mention the regulation of tariffs. Under the UNITED KINGDOM
(8-1953) agreement, "the corresponding air transport tariffs
&s used by the other air transport cowpanies maintaining
service on this area and being members of the International Air
Transport'Association" should be applied by the British company
operating the route. The UNITED KINGDOM (S-1954) agreement pro-

146) TFor the rate-fixing purposes of IATA, the Traffic
Conferences Nos. 1, 2 and 3 are established with respect
to specified areas which together cover the whole world.
Traffic between those areas is dealt with in Joint meetings
of the Traffic Conferences concerned., Action on any matter
concerning fares and rates may be taken only upon the
unanimous affirmative vote of the members represented at
any meeting. - Articles I, VI(1) and VII(1) of tre Fro-
visions for the Regulation and Conduct of the IATA Traffic
Conferences, Act of Incorporaticn, Articles of Association,
Rules & Regulations of International Air Transport
Association, 1967, pp. 57, 61 and 63.

As mentioned before, the mediatorial role of the ECAC

during the open rate situations caused by the failure to
reach unaniwmous fares agreeuments at IATA Traffic Conferemnces
has gained importance. - See supra p. 79.

Though most of the fares and rates proposals are adopted

by the governments, many may also be wodified before final
implementation, or directly rejected. - See, for instance,
Annual Report of the Council - 1974, ICAO Doc 9127, p. 0.
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vided that "the relevant fares and rates charged shouid be in
accordance with the ralevant vesolution of the International
Air Transport Association”. The difference between these two
clauses would appear to be thet while the former would have
applied &also in open rate situations, the latter would not.
No further provisions &3 to the regulation of tariffs were in-
corporated in either of these two agreements, Under the
UNITED STATES (S) and FRANCE (S) agreements, the regulations
concerning tariffs may‘héve been included in the conditions

to be agreed upon between the United States airline and the
Finnish authorities, or in the Protocol concluded between the
French and the Finnish airline companies respectively.
Provisions relative to the regulation of tariffs 47)
are included in all of the pcst-war ordinary bilateral air
transport agreements of Finland with the exception, however,

of the treaty with ICELAND which is completely silent in this
respect. All of the treaties regulating tariffs lay down more

or less elaborate procedures for the establishment of tariffs,
With the exception of the agreements with the NETHERLANDS, the
USSR (1955-superseded) and FRANCE, these treaties also formulate
general principles to be followed in this respect.

The Tariff Agreement may have, to certain extent,
complemented or replaced tariff clauses with respect to bilateral
treaties concluded between Finland and other states parties to
the said Agreement. In the five next subsections, however, the
original tariff clauses in the respective bilateral agreements

are focused upon. The implications of the relevant Articles

of the Tariff Agrcement in the contemporary bilaterals are

147) While the terms "fares and rates" or "rates" figure
generally in the earlier agreements, the exvpression
"tariff" appears to be established by the HUNGARIAN agree-
ment and onwards.
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thereafter examined separately in subsection (vi) below.

(i) Scope of Tariff Rezulation.

Prior to the agreement with PORTUCAL, no definition
of the term "tariff" or equivalents thereto was introduced in
the Finnish bilateral air transport agreements. Some of the
precedent agreements, however, provide for the establishment
of the tariffs together with "the rates of agency ccmmission
applicable™ 448). Adhering to Article 2 (1) of the Tariff
Agreement, the treaty with FORTUGAL and some subseguent agree-
ments lay down the following definition:

"In the following paragraphs, the term "tariff"” means
the prices to be paid for the cerriage of passengers, baggage
and freight and the conditious under which those prices apply,
including prices ani corditions for agency and other auxiliary
services, but excluding rcuuneration or conditions for the
carrisge of mail.ﬁ,149)

The agreements with the NETHERIAWDS, SWEDLZN, NORWAY,
DENMARK (terminated), CZECHOSLOVAKIA, the USSR (1955-superseded),
SWITZERLAND, LUXIMBOURG, HUNGARY and FRANCE do not specify the
scope of application of the tariff clauses which thus shall apply

t o &ll the sgreedservices. The agreement with the UNITED STATES
refers, in conformity with the original Bermuda formulation,
to the carriage by the airlines of either contracting party
"between points in the territory of Finland, and points in the
territory of the United States” 1907, thus excluding third—
country traffic to or from the territory of either party and
extra-partes third-country traffic, Beginning with the agree-

ment with POLAND (1963),a11 the more recent treaties adhere

148) The UNITED KINGDOM, YUGOSLAVIA, AUSTRIA, BULGARIA and MALTA.
- Agency commission rates which are not expressly referred
to in the corresponding Article 7 (2) of the ECAC/SC are
considered an important part of the tariff structure and
particularly valuable for inclusion with a view to the open
rate situations. ~ See the Handtook on Administrative
Clauses in Bilateral Air Transpert Agreements, ICAO Circular
63-AT/6, 1962, p. 109,

149) Identical definition also in the agreements with ROMANIA and
SPAIN,

150) The UNITED STATES, Section IX (B) of the Annex,
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to the formulation adopted in article 7{1) of ti- ECAG/SC and
in Article 2 (2) of the Tariff Agreement, thus restricting the
scope of tariff regulation to the carriage by the airlines of
one party to or form the territory of the other party 151).
Under this wording, extra-partes traffic as well as national

third-country traffic would be excluded.

(ii) General Principles Governing Tariffs,

 Apart from the agreements with the NETHERLANDS, the
USSR (1955-superseded) and FRANCE which are silent in thiskre~
spect, all the other Finnish bilaterals lay down certain general
principles for the regulation of tariffs. The agreement with
HUNGARY adheres to the principle of equality: the tariffs in
respect of the specified routes or any part thereof "shall not
differ from those valid and internationally employed on the
same routes" 152). With slight variation in wording, &ll of the
other treaties provide that the tariffs shall be established at
reasonable levels, In harmony with the Bermuda Agreement
wherein this principle was originally introduced, it could be
interpreted to mean more specifically application of "the
cheapest rates consistent with sound economic principles™ 153).
Examples of the factors to be considered in this respect are
also enumerated in conjunction with the general principle. TFor
the purpose of illustration, the clause incorporated in the more
recent agreements may be quoted here as follows:

"The tariffs ... shall be established at reasonable
levels, due regard being paid to all relevant factors including
cost of operation, reasonable profit, and the tariffs of other
airlines." 154).

151) FOLAND (1963), the UNITED KINGDOM, YUGOSLAVIA, AUSTRIA,
BULGARIA, MALTA, FORTUGAL, ROMANIA, the USSR 61972),
the GDR and SPAIN,

152) HUNGAKRY, Article 5(2). | /
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In additicn to the factors above enumerated, "character-

iatics of each service, such as speed and cemfort" are referred

‘to in some agreements 455). The agreements concluded with

SWITZERIAND and IUXEMBOURG provide that the tariffs shall be
"fixed at reasonable level, due regard being paid to economy of
operation 156), reasonable profit and the characteristics of
each service, such as speed and coufort.” 157)  But even in the
absence of an express reference to "all relevant factors", a
deliberate exclusion of féctors other than those enumerated

should not be presumed.

(iii) Procedures for Establishment of Tariffs.

As noticed before, the agreement with ICELAND contains
nc regulations on tariffs. In the treaty with the USSR (1955-
superseded), "the transportation rates" were bracketed together
with capacity and a bundle of other technical and commercial
questions to be dealt with by agreement between Aero O/Y and
Aeroflot 158), the two airlines designated in the treaty. No
particular rules of proceddre nor general stipulations con-

cerning settlement of disputes were, however, laid down in that

“o/+ 153) Para. (1) of the Resolving Clause in the Final Act of the

Civil Aviation Conference, held at Bermuda, 15 January to
11 February, 1946, reproduced, inter alia, in Shawcross and
Beaumont, On Air law, Volume II, 1966, p. 239,

454) POLAND (1963), the UNITED KINGDOM, YUGOSIAVIA, AUSTRIA,
BULGARIA, MALTA, PORTUGAL, ROMANIA, the GDR and SPAIN, -
The formulation is identical with Article 7(1) of the
ECAC/SC and Article 2(2) of the Tariff Agreement.

Regarding the tariffs of other airlines, the AUSTRIAN agree-
ment refers more specifically to those '"on the same routes",
and the agreement with the GDR to "the international tariff®
of the other airlines., But this would seem to be the in-
herent meaning of the clause even without express mention.

155) The UNITED ST THS, SYEDEN, NORWAY, DINMARK (terminated),
CZECLOSIOVAKIA and the USSR (1972).
In the treaties with SWIDLN, NORJAY and DENMARK (terminated),
the reference to "all relevant factors" is replaced by the

o/
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treaty. It would appear, therefore, that in the event of dis-~
agreement between the airlines, tariffs could have been establish-
ed only by recourse to the normal procedures for settlement of
disputes available under international law 159). At this point
it would also be appropriaste to mention that even in the absence
of any tariff regulation binding upon two states parties to a |
bilateral air transport agreement, their national laws and
regulations may nevertheless provide for the approval cf the
competent netional authorities of any tariff charged by the
airlines of the other party for carriage within the territofy

of the first partyqeol Given further the almost universal accep-
tance of the tariffs arrived at through the IATA rate-fixing
machinery, it would be safe to maintain that generally no
completely free determination of international air tariffs does

exist,

provision that due regard shall be paid "particularly" to
the factors enumerated.

From the agreements with the UNITED STATES and CZECHOSLOVAKIA,
the express reference to speed and comfort is omitted. The
latter agreement does not mention the tariffs of other zir-
lines either, while in the agreement with the USSR (1972)
the gqualifying. term "on the same routes”" is thereupon
superimposed. According to the officially published Finnish
text of the Soviet clause it would appear that the express

_ terms "due" (regard) and "all" (relevant factors) are omitted
therefrom; but this would certainly wmean no change in sub-
stance.

156) As pointed out by Cheng, op.cit., p. 445 note 50 in fine,
economy of operation implies some objective standard, while
‘cost of operation is purely subjective to the individual
operator.

457) SWITZERLAND, Article 4(a); LUXENBOURG, Article 3.
158) The USSR (1955-superseded), Article 2(4).

159) That is Yo say, in the [first place negotiations and agree-
ment between the contracting parties.

160) In law, the sole absence of regulations in a treaty cannot
be interpreted to mean a waiver by a state of its sovereign
right to control tariffs charped for carriage within its
territory. - Witb respect to Finland, tariffs to be charged
by any holder of a Finnish licence for scheduled air services
are subject to the approval of the Mational Board of Aviation
(para., 2, Article 91, of the 19G8 Aviation Order).
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In all the other agrecements, more elaburate procedures
for the establishment of tarifis are prescribved., Among the
early agreements, the treaty with the UNITED STATES follows
closely the original Permuds-pattern, while the other offer
considerable variation in both wording and substance. The
more recent treaties adhere generally either to Article 7 of
the ECAC/SC or to Article 2 of the Tariff Agreement 167,

With the exception of the agreement with the UNITED
STATES, the normzl procedure.is composed of two elements:

(i) agreement between the designatved airlines of both contract-
ing parties; and (ii) approval by the aeronautical authorities
of both contracting parties of the tariffs thus agreed upon,

Generally, the agreement between the designated air-
lines shall be arrived at in or after consultation with "any

162)

girlines of any third country" , or simply with the "other

A
n 162) operating over the whole or part of the route.

airlines
Such an agreement shall furtheruwore, whenever possible, be
reached "through the rate-fixing machinery of the International

164)

Air Transport Association™ . , Or in more general terms "in

accordance with usual practice in the inbternational air serv-

165)

ices” The use of the procedures of TATA would generally

satisfy the requirement for third-airline consultation, Apart

from TATA open rate situations, specific third-airline consult-
ation would thus find application primarily with respect to

non-JATA airlines concermed.

161) ECAC/SC type clauses in POLAND (1963), the UNITED KINGDOM,
YUGOSIAVIA, AUSTRIA, MALTA, BULGARIA and the GDR; Tariff
Apreement type clauses in PORTUC&L ROMANIA and bPAIN

162) FRANCE,

163) The NETHERLANDS and all the agreements enumerated in supra
note 126, - In contrast with the French clause, this form-
ulation, identical with Article 7(2) of the LCAC/SC and
Article 2(3) of the Tariff Arruement, includes also other
airlines of the contracting parties than the designated air-
lines. The ILCAC/SC formulation "the other airlines" as com-

/o
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~ Under a winority of the agreemenis, however, due

166)

regard shall be paid to or "also to" 167) the recommendations

made by the IATA which are thus rather equalled with the other

relevant factors to te considered in determining the tariffs.

In all these agreements, specific third-country-airline con-
sultation is prescribel exciusively for open rate situations,

1 168)

either in genera , or confined to routes operated by both

169). In conjunction with the latter type

designated airlines
of provision, the consultétion is restricted to "an airline of
a. third country".

A mzjority of the agreements prescribing third-airline
consultation either in general cxr confined to the open rate
situations make it a mandatory paxt of the procedure 170),
while only four agreements require its application only "when
recessary" 1771 « No third-asirline consultation nor reference
to the TATA machinery are provided for in the treaties with

CZECHOSIOVAKIA or the USSR (1972), where an agreement between

pared with "other airlines" in the Tariff Agreement would
seem to require consultation with all the other airlines
concerned, while the latter would not.

1@4) This is the ECAC/SC formulation. The treaties with PORTUGAL,
ROMANTIA and SPAIN which adhere to Article 2(3) of the
Tariff Agreement use, identically therewith, the following
wording: "... by the use of the procedures of the Inter-
national Air Transport Assoclation for the working out of
tariffs", Though more sophisticated perhaps, it is the
very same thing,

165) YUGOSIAVIA, Article 7(2).

166) SWEDEN, NORWAY and DENMARK (terminated).
167) SWITZERLAND and LUXEMBCURG,

168) Ibid.

169) SWEDEN, NORWAY and DENMARK (terminated).

170) The NETHERLANDS, SWITZERLAND LUXEMDOURG POLAND (1963),
the UNITED KINGDOM YUGOuLXViA, AUSTRIA, BULGARIA MALTA
PORTUGAL, ROMANIA and SPATIN.

171) SWEDEN, NORWAY, DENMARK (terminated) and FRANCE,
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s nor in the

172)

the desipgnated airlines is rather implied
agreements with HUNGARY 173) or the GDR. Nevertheless,
pursvant to the general principles relative %0 the establishment
of tariffs laid down elsewhere therein, en obligation %o take
account of the tariffs of other airlines exists even under these
four agreements, On the other hand, the sole absence of an
express reference to the IATA procedures would not preclude the
agreement between designated airlines members of IATA from
being arrived at through that channel, 7

With the exception of the UNITED STATES' agreeument,
the submission of the tariffs for approval to the aercnautical
authorities is merely implied in the early agreements 474). But
beginning with the agreement with IUZEMBCURG, an express stipulat-
ion to that effect is included in all subsequent treaties. In
contrast with the LUXEMBCURG treaty, the latter prescribe also
a8 specific period for the submission., In the agrecment with
FRANCE and in three agreements subsequent thereto 175):5 this
period is thirty days before the proposed date of introduction
of the tariffs, in the USSR (1972) agreement sixty days and in

all of the remaining treaties ninety days respectively 176) .

172) Under an express provision in Section V of the Annex to
the Czechoslovak treaty, the capacity shall be determined
through direct consultation between the airlines concerned.
In Section IV only the general principles governing tariffs
are laid down. Section VI the goes on to provide that
"(a)ny Agreement relsting to the provisions of the Section
IV and Section V is subject to the approval of the competent
seronautical authorities of the both countries". As the
next following paragraph of Section VI deals with "dis-
agreeuent between the airlines as to the fixation of tariffs
or determination of capacity", the conclusion may be safely
drawn that an agreement between the designated airlines is
the procedure intended for the initial phase in the
establishment of tariffs,
The USSR (1972) agreement takes such apreement for granted
while providing that the tariffs agreed upon between the
designated airlines shall be submitted for approval te the
aeronautical authority whose national laws and regulations
80 require.

17%) In the IIUNCGARIAN agreement this omission is almost balanced
with the provision that the tariffs shall not differ from

/
o/ »
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For special cases, however, it is provided that ine period may
be reduced, subject to the agreement of the aeronautical authur-
ities. The agrecment with the USSR (1972) provides for sub-
mission of the agreed tariffs for approval to the aeronautical
avthority of the contracting psrty cnly whose national laws and
regulations so require. But nnder all the other treaties deal-
ing expressly with this subject, the submission shall be made
wnconditionslly to the aeronautical authorities of both parties,
None of the early agreements except one lay down
specific stipulations as to the acts of approval or disapproval
of tariffs proposed 177). Under the circumstances it would seem
recommendable, however, that both the approval and the dis-
approval should be given expressly and in a reasonable time
before the proposed date of introduction of the tariffs, The
treaties adhering to Article 7(4) of the ECAC/SC establish a
specific term for the notification by one conbtracting party to
the other of its dissatisfaction with any tariff duly propose&1782
This innovation has been developed further in Article 2(5) of
the Tariff Agreement and in the bilaterals adhering thereto so

as to include a legsl presurption of approval:

those valid and intermationally employed on the same
routes. - Article 5(2) in the HUNGARIAN agreement,

174) The NETHERIANDS, SWEDEN, NORWAY, DENMARK (terminated) and
SWITZERLAND,

175) POLAND (-963), the UNITED KINGDCM and YUGOSLAVIA, Also in
Article 7(3) of the ECAC/SC.

176) AUSTRIA, BULGARIA, MALTA, PORTUGAL, ROMANIA, the GDR and
SPAIN, Also in Arbicle 2(4) of the Tariff Agreement.

177) Tbe NETHERLANDS, SWEDEN, NORWAY, DEIMARK (terminated),
CZECHOSLOVAKIA, SWITZERLAND, LUXEMBCURG and FRANCE. - The
exception: the UNITED STATES.

178) During the first 15 days of the %0 days' period laid down
for the establishment of the date of submission under the
agreements with.POLAND (196%), the UNITED KINGDOM and YUGO-
SLAVIA; and during the first %O days of the 90 days' period
under the agrecments with AUSTRL:, TULGARIA snd MALTA re-
spectively. Under the FOLISH (1953) clause, the notification
shall be made by the aeronautical authoritits of one party

to the said authorities of the other and not between the
conracting parties themselves.
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"This approval may be given expressly. If neither of
the aseronautical authorities hss expressed disapproval within
thirty days from the date of submission, in accordance with
paragraph 4 of this Article 179), these tariffs shall be consider-
ed as approved. In the event of the period for submission being
reduced, as provided for in paragraph 4, the aeronautical author-
ities may agree that the pericd within which any disapproval must
be notified shall be less than thirty days." 180)

The agreemcnt with the USSR (1972) whereunder the sub-
mission of %tariffs for approval is mandatory only with respect
to the aeronautical aubthority whose national laws and regulations
so require, allows the legal presumption of approval being
applied even to the said authority of one party alone 181); In
the agreement with ROMANIA, the first two sentences of the
wodel clause quoted above are replaced with the provision that
the approval shall be given within thirty days from the date of
submission, in accordance with the preceding paragraph.q82);
This formulation would seem to suggest that, in the absence of
an express approval and disapproval at the end of the term, the
tariffs proposed shonld te considered as disapproved. In the
same paragraph, however, the last sentence of the model clause185)
is reiterated word by word. This again would lead to the
enomaly that while the original term for the notification of
disapproval may be reduced, the term for the approval may not,

It would thus'appear that the true intention of the drafters of

the ROMANIAN clause is not perfectly clear,

179) In para. 4, the minimum period of ninety days before the
proposed date of introduction of the tariffs is laid down.

180) Similar clause in the agreements with PORTUGAL, the GDR and
PATN,

181) The USSR (1972), Article 4(2). - The Soviet clause does not
refer to express approval nor provide for the reduction of
the term for the notification of dissatisfaction.

182) ROMANIA, Article 8(5).
183) "In the event ..." etec,
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By the coiiplete or modified approval of the proposed
tariffs, the normal procedurc will end. But in the event of
any relevant failure therein, additional regulation may be
called for. The different situations foreseen in the respective
Finnish bilaterals could be clasgified as follows:

(i) the designated airiines camnot agree on any of the
tariffs concerned;

(ii) for some other reason a tariff cannct be established
by agreement between the designated airlines;

(iii) one contracting party gives, in accordance with the
provisions of the tresty, the other contracting party notice of
its dissatisfaction with any tariff propoced; and

(iv) one aeronautical autbhority gives under the provisions
cf the treaty the other aercnautical authority notice of its
disapprovél of any such tariff.

Various combinations of these failure situations are
introduced in the respective treaties, In any one df the
situations included, the gquestion c¢f the determination cf the
tariff in dispute is referred to the aeronautical authorities
of the contracting parties.

184)

In the early agreements except two , reference is

made only to the first incident (i) 185). In addition thereto,

two agreements wention either the non-approval of the tariffs

186)

by the aeronautical authorities of either party , or dis-

satisfaction expressed by one contracting party with the tariff

proposed 187) . Those agreements adhering to Article 7(4) of

184) The UNITED STATES and SWITZERLAND,

185) The NETHERLANDS, SWEDEN, NORJAY, DENMARK (terminated),
CZECHCSIOVAKIA and LUX{LNBOURG., -~ The term used in the
agreements with the NETHERLANDS and CZECHOSLOVAKIA is
"disagreement between the airlines" which would seem to be
more specific than the wording "if the designated airlines
cannot agree" as used in the other agreements within this
group.

186) SWITZERLAND, Article 4(b). - The wording "if the aeronauti-

o/
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the ECAC/SC 188) mention expressly the situations (i), (ii) and
(iii) with the excepticn, however, that under the agreement with
POLAND (1963), the notice of dissatisfaction shall be given by
the aeronautical authorities of one party to the aerorautical
authorities of the other party. All of the more recent agree-

Q
ments except one 189)

bracket the first two incidents together
under the larger wording "if a tariff cannot be agreed" and in-
clude also the last incident (div) 190) . Under the USSR (1972)
agreement, where the situations are not specifically enumerated,
these mentioned in (i), (ii) and (iv) above would apply in the
first place pursuant to the rules of procedure laid down in“this
treaty.

The measures to be taken by the aeronautical authorities
of the contracting parties in the event of any failure specified
are described in various ways, The early agreements provide .
in this respect that the aeronautical authorities shall endeavour

t" 191), or "a satisfactory agreement" 192) ,

193)

to reach "agreemen
or to find "a satisfactory solution" or merely "a
solution"’ 194) . The term "solution"would seem t0 embrace even
conciliation by the authorities in order to find an acceptable
formula for the agreement between the airlines, BSince any dis-
satisfactory agreement could hardly be acceptable for the aero-

nautical authorities, the term "satisfactary"would appear to be

cal authorities of either Contracting Party do not approve"
would seem to suggest the inclusion of both express dis-
approval and omission of express approval.

187) TFRANCE, Article XVII(3),

188) TOLAND (192%), the UNITED KINGDCM, YUGOSIAVIA, AUDTRIA
BULGARIA and MALTA.

189) The USSR (1972).

1903 PORTUGAL, ROMANIA, the GDR and SPAIN,

191) The NETHERLANDS, 192) CZECHOSIOVAKTA,
193). SWEDEN, HCRVAY,  DENMARK (terminated). and FRANCE.
194) SWITZERLAND and LUXEMBOURG.
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understood as a concession in the opposite direction, In othef
words, it emphasizes a kind of compromise where reasonable
account should be taken of all relevant factors, among them
the interests of the designated azirlines as well as those of
the traveliling public, Under the more recent treaties, the
aeronautical authorities shall”endeavour to determine the tariff
by wmutual agreement"ng). In harmony with Article 2(5) of the
Tariff Agreement, some of these treaties provide that this shail
be done "after consultation with the aeronautical authorities
of any other State whose advice they consider useful" 196) .

In the USSR (1972) agreement, however, disputes arising as to
the determination of tariffs are brought directly under +the
general clause concerning settlement of disputes. 197).

In the event that the acronautical authorities cannot
agree on the approval of any tariff duly submitted to them, or
on the determination, in any of the situations of failure
specified in the respective agreements, on any tariff, the
dispute shall be settled in accordance with the general
provisions governing settlement of disputes. In a majority of
the Finnish bilaterals this is also expressly stipulated in the
tariff clauses. But even in the absence of such specific pro-
vision 198), the result will be much the same pursuant to the
general clauses on the settlement of disputes regarding the

199)

interpretation and application of the treaty

195) This is the Tariff Agreement type of wording applied in
the agreements with PORTUGAL, ROMANIA, the GDR and SPAIN,
The ECAC/SC model Article uses the following formulation:
"shall try to determine the tariff by agreement between
themselves". This wording is used in FOLAND (1963), the
UNITED KINGDOM, YUGOSLAVIA, AUSTRIA, BULGARIA and HMALTA.

196) PORTUGAL and SPAIN, - Not in KOMANIA or the GDR.

197) The USSR (1972), Article 14, - Under this Article, all
disputes shall be settled in the first place by negotiat-
ions between the aeronautical authorities of the parties
and, if they fail, through diplomatic channels,

498) The NETHERLANDS, POLAND (196%) and the GDR, - For the
of s
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The procecvre for the esteblishment of tariffs laid
down in the treaty with the UNITED STATES follows closely
the patbern adopted in the Bermuda Agrsement and differs thus
essentially from the formulae discussed above., It would
be safe to attribute this feature to the luck of power with
the Civil Aeronautics Board of the United States to fix rates
to be charged for the carriage of persons and property by air
on international services of United States' airlines 2001
Under this treaty, the normal procedure is composed of two
stages: (i) direct submission by the designated airlines of
the tariffs proposed to the aeronautical avthorities of both

contracting parties for approval; and (ii) approval of the

tariffs by the said authorities.

USSR (1972) system, see the preceding paragraph of the
Present thesis.

199) As mentioned before, the USSR (1955-superseded) agreement
does not contain a general clause for the settlement of
disputes either,

200) "CAB direct statutory authority over the rates charged
by American carriers in foreign air transportation is
practically nonexistent, The only substantive power, and
a minor one rarely used, derives frow Section 1002(f) of

- the (Civil Aeronautics) Act (of 1938) which enables the
Board to disallow discriminatory charges. Section 412
requires that all agreements to which any American
carrier is a party be submitted to the CAB for approval;
and by virtue of Section 414, such approval places the
carriers beyond the reach of the anti-trust laws, in
acting under the terms of the approved agreements. The
necessity of the American carriers to gain CAB approval
of their participation in the ITATA framework and in the
agreements reached thereunder, presents the CAB with an
indirect means of influencing and exercising control
over foreign air transportation. By imposing conditions
on present and future approval of IATA sgreements and
by retaining the right to end a temporary approval, the
Board gained a degree of authority which Congress had
denied it in direct form.,"

Bebchick, The International Air Transport Association
and the Civil Aeronautics Board, 25 J.A.L.C. (1958),

pp. 11-12.

The wmain provisions of the Civil Aeronautics Act of 1938
weregsubsequently re-enacted in the Federal Aviation Act
of 1958,
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The minimum period for the submission of tariffs is
thirty days before the proposed date of introduction. This
period may even here be reduced in particular cases by
agreement between the aeronautical authorities concerned,

Would one of the contrachbing parties be dissatisfied
with any rate thus proposed, it shall so notify the other
within the first fifteen days of the period mentioned above.
The ccntracting parties shall then endeavour to reach
agreement on the azppropriate tafiff.

Urder the present circumstances, when necessary powers
to regulate the international tariffs referred to above
have not yet been conferred upon the aeronautical authorities
of the United States, the matter may develop in two different
ways, depending on whether or not an agreement can be reached
before the expiry of the period prescribded in connection witn
the submission of tariffs. Would an agreement be arrived at,
each contracting party shall use its best efforts to cause
such agreed tariffs to be put into effect by its airline(s).
In the event,of disagreement, however, the contracting party
raising the objection is entitled to prevent the inauguration
or continuation of the respective service at the tariff in
dispute. As pointed out by Cheng, rightly as it would seen,
the contracting party raising the objection would have the
same right whenever the other party would fail in its efforts

201), even though this

to put an agreed rate into operation
is not expressly stated in the treaty,

For the event that the powers referred to sbove would
be conferred upon the aeronautical authorities of the United
States in future, the treaty formulates different rules., In

this case, each of the contracting parties should endeavour

201) Cheng, op.cit., p. 450.
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to prevent any tariff proposed by one of its airlines from be-
coming effective, if that tariff would be considered as unfair
or uneconomic by the aeronsutical authorities of that state. In
the event of dissetisfaction duly notified, the course of action
would again depeund on whether or not an agreement could be reach-
ed within the term prescribed in connection with the submission
of tariffs. Would such agreement be arrived at, then each
contracting perty should exercisec its best efforts to put such
tariff into effect as regérds its airline(s). But in the case
of disagreement, the proposed rate might go into effect
provisionally pending the settlement of the dispute, The aero-
nautical suthorities of the home-country of the airline concerned
would, however, be empowered to suspend the application of the
tariff in dispute, if they saw fit.

In the last resort, if the seronautical authorities of
the two contracting parties could not agree within a reasonsble
time on the tariff in dispute, the question shall be submitted,
upon the reques* of cither, by both contracting parties +to the
International Civil Aviation Organization for an advisory report.
Each party shall likewise use its best efforts under the powers
available to it to put into effect the opinion expressed in such

report.,

(iv) Validity of Tariffs.

In many of the more recent Finnish bilateral air trans-
port agreements, the coming into force of any tariff is expressly
made subject to the approval of the aeronautical authorities of

202)

both contracting parties In the event of disagreement or

dissatisfaction, the parties concerned will thus have under these

202) SWITZERLAND, HUNGARY, FOLAND (1953%), the UNITED KINGDOM,
YUGOSTAVIA, AUSTRIA, BULGARIA, and MALTA, - Not in FORTUGAL,
ROMANIA, the USSR (1972), the GDR, or SPAIN,
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agreements the leg ' duty to prevent the new tariff from coming
into effect pending the final settlement of the dispute 205).
For the transitional period, there is provided in the treaty
with SWITZERLAND that the tariffs already in force shall be
waintained 204). Under the agreement with FRANCE, the contract-
ing party making known its Gissatisfaction shall have the right
to require the other party to maintain the tariffs previously in
force 205). But the agreement with FOLAND (1963), and the five
agreements next to it contain the clause adopted in Article 7(7)
of the ECAC/SC:

"The tariffs established in accordance with the provisions
of this Article shall remain in force until new tariffs have been
established in accordance with the provisions of this Article.”

In some of the more recent treaties, however, the
qualification of the tariff being established in accordance with
the provisions of the same Article is attazched to the previous
tariff 206), but in the agreement with ROMANIA to the new tariff
exclusively, These refinements certainly widen the scope of
application of the provision though in opposite directions., In
the agreement with the USSR (1972), no equivalent to this proviso
is dincorporated.

Under these rules, the question might arise whether or
not a previous tariff would continue in force even over and after
the expiry of the term originally prescribed for its validity.
207)

In legal theory, this question has been answered in affirmative

The formula adopted in Article 2(8) of the Tariff Agreement and

203) Cheng, op.cit., p. 451,

204) SWITZERLAND, Article 4(c).

205) FRANCE, sub-paragraph 3, Article XVII(3).

206) PORTUGAL, the GDR and SPAIN, adhering to Article 2(8) of

the Tariff Agreement,
207) See, for instance, Cheng, op.cit., p. 452.
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in the bilaterals adhkering thersto would seem to confirm the
basic justification of this point of view as they state:

"Nevertheless, a tariff shall not be prolonged by virtue
of this paragraph for more than twelve months after the date on
which it otherwise would bhave expired.” 208)

On the other hand, the wordings used in the various

provisions 209)

would seem generally to preclude any tariff,
which would have expired before the initisl submission of tke
new tariffs for approval, frém being reenforced. It would also
appear that, in the absence of an express stipulation, no limit-
ations may be imposed upon the continuance in force of the previous
tariffs save by specisl arrangement between the contracting
parties.

The exceptional arrﬁngement in the treaty with the
UNITED STATES involving provisional application of tariffs pro- -
rosed pending the final settlement of a dispute has already been
mentioned 210). Under the other agreements containing tariff
clauses no new service may be inaugurated unless there is in

force a teriff applicable thereto.

(v) Control of Tariffs.

Control of the compliance with tariffs established under
bilateral air transport agreements is normally exercised by the
aeronautical authorities of the both contracting parties under
their national laws and regulations. No stipulations on this
subject are generally included in the agreements themselves,
Among the Finnish bilaterals, the one concluded with AUSTRIA

seens to form the exception that confirms the rule.

208) PORTUGAL, ROMANIA, the GDR and SPAIN, - No equivalent to
this provision in the USSR (1972).

209) “"the tariffs already in force", SWITZERLAND, Article 4(c);
“the tariffs previously in force", FRANCE, sub-paragraph 3,
Article XVII(3); "shall remain in force", ECAC/SC, Article
7(7); "shall not be prolonged", PORTUGAL, Article 8(8), and
the Tariff Agreement, Article 3 (8),

210) Supra p. 19%.
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As evident frow the previous discussion, the tariff
clausc in the AUSTRIAN agreement follows closely the ECAC/SC
formulation, Bubt two paragraphs have been added to the

211). Acccrding to the first additional

standard provisions
paragraph, the seronautical authorities of each contracting
party shall use their best efforts to insure that the rates
charged and collected conform to the rates filed with either
contracting party. Furthermore, the said authorities shall
endeavour to insure that no airline rebates any portion of such
rates, by any means, directly or indirectly. Payments of
excessive sales commission to agents, and the use of unrealistic
currency conversion rates are expressly prohibited under this
strict control.

Under the second additional clause in the AUSTRIAN
agreement, each contracting party undertakes, unless otherwise
agreed between the parties, to use its best efforts to "insure
that any rate specified in terms of the national currency of
one of the Contracting Parties will be esgtablished in amount
which reflects the effective exchange rate (including fees or
other charges) at which the airlines of both Contracting Parties
can convert and remit the revenues from their transport operat-
ions into the national currency of the other Contracting

" 212). Although unigue among the Finnish bilateral

Party
regulations, this proviso nevertheless illustrates the apparent
trend towards an ever increasing governmental control over the

international civil air transport business and its every detail,

211) AUSTRIA, Article 8(8) and (9).
212) AUSTRIA, Article 8(9).
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(vi) Effect of Tariff 4greement upon Finnish Bilaterals,

The above discussion weould seem to confirm the statcment
of the drafters of the Tariff Agrcement, that the eétablishment
of tariffs for scheduled internsticnal air services is governed
in different ways by various bilatersl air transport agreements
or is not provided for at all between states 213{ n the Pre~
amble to the Tariff Agreement, two parallel guidelines are laid
down for the removal of these drawbacks: (i) the principles and
procedures for the establishment of tariffs should be uniform;
and (ii) use should be made, wherever possible, of the procedures
of the IATA.

Consistently with these guidelineé, the Tariff Agreement
has a dual effect upon the regulation of tariffs between any two
states parties thereto 214): .

(a) It establishes the tariff provisions to be applied
when no bilateral agreement is in force between the two states
concerned to cover any particular service, or when a relevant
bilateral agreement contains no tariff clause; this could be
called the enforcement effect.

(b) It replaces the tariff clzuses in any existing
bilateral agreement for so long as the Tariff Agreement remains
in force between the two states concerned; this could be called
the replacement effect.

At present, the Tariff Agreement is in force for Fin-
land and thirteen other countries, of which eight states have
relevant bilateral air transport agreements with Finland 215).

Let us now suppose that scheduled air services would

be operated between Finland and any one of the remaining five

states parties to the Tariff Agreement by airlines of the re-

213) Preamble to the Tariff Agreement.

214) Article 1 of the Tariff Agreement.

215) These eight states are: Austria, France, the Netherlands,
Norway, lortugal, Spain, Sweder and the United Kingdom. =
Tor more details, see Appendix IV,
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216) . Iursuant to the enforrement effect,

spective countries
the clauses incorporatsd in the Tariff Agreement would apply

to such services. Counclusion of a bilateral air transport
agreement without any tariff clause tetween the two states con-
cerned would not change the situation in this respect. Thus

no difficulties would seem likely ©o arise as to the enforcement
effect. .

Depending on the correlation between the original
stipulations and those of the Tariff Agreement, the replacement
effect may either enlarge or restrict the scope of tariff
regulation. Thus, for instance, tariffs for extra-partes traffic
and national third-country traffic, previously governed by the
original tariff clauses in the agreements with the NETHERTLANDS,
SWEDEN, NORJAY and FRANCE are now excluded from bilateral regulat-
ion. On the other hand, the previous lack of regulation as to
the principles or procedure may be remedied. Inclusion of
general principles in the sgreements with the NETHERLANDS and
FRANCE, and of a definition of the term "tariff" in a bundle of
agreements may be referred to as examples of this incident.
Furthermore, the different rules of procedure may be replaced
by & completely uniform set of provisions involving variable
degrees of improvement. Regarding the replacement effect, the
question may, however, arise whether or not the additional clauses
concerning control of tariffs in the AUSTRIAN agreement would
have been suspended by the Tariff Agreement. According to the
guidelines set in the Preawble to the Tariff Agreement, the

uniformity aimed at would appear to be. confined to the principles

216) Scheduled air services are actually being maintained by
Finnair between Finland and Belgium, and by Finnair and
SAS between Finland and Denmark. DBecause there is no bi-
lateral agreement between Finland and Belgium and the agreo-
ment with DEHMARX has been terminated, these services are
covered by the Tariff Agreement.

www.manaraa.com
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and procedures for fixing the tariffs., Whereas the contrcl of
tariffs already established would thus nrot fall within the
scope of the =said Agreement, the gquestion would seem to be
answered in negative.

The tariff clauses incorporated in the treaties with
PORTUGAL and SPATN are identical with that of the Tariff Agree-
ment. Consequently, the former would not in any way be affected,
if the latter would cease to be in force between Finland and
either of the two other countries.

In the course of the discussion in the preceding sub-
sections (i) to (v), the relevant clauses of the Tariff Agreement
have already been focused upon in detail., It should be